Facing The Tide Of Change

An Analysis of the Effect of MDP’s on the Public in Florida
by the “Con” Subcommittee of the
Florida Bar Special Committee on Multi-Disciplinary Practice

Michagl Nachwalter
John Hume
Carol McLean Brewer
Katherine Clark Silverglate

'Ms Silverglateis not an officid member of the Committee but contributed substantialy
to this brief. The Con Subcommittee recognizes and gppreciates her contribution.






Table of Contents
INtrOUCHION . . o . o e e e e e e e 3

What are MDP's and Why Is the Term Novel

ToMost Lawyersand Lay Personsin Florida? .. ........... ... i 5
The Origin of the Fee Splitting/Partnership Prohibitions . .............. ... ... ... ... ... ... ... 6
What is Driving the Consideration to Alter Rules Aimed
at Protecting the Professional Independence of Lawyers? Debunking the Myth of Public Demand. . . . . .. 11
And It Almost Worked — AIMOSE . . . . .. 16
Florida Steps 1N ... e 18
Where DOWeE BEgIN? . . .. e 19
ThePoliciesof the FloridaBar . ... ... .. e 20
Consistency With The Rules Regulatingthe FloridaBar . ........... ... ... .. . . ... 21
A Lawyer's Duty of Confidentiality . ............ ... .. . i 21
A Lawyer's Duty of Competenceand Loyalty ............. ... . .. . . . ... .. .. 26
Limitations Caused By Dutiesto Other Clients . ............ ... .. ... ... 28
Limitations Caused By Dutiestothe Lawyer . .......... ... . ... 30
Regulation of the Legal Profession And Adverse Effectson Independence . ...................... 31
What IsThe Relevant INQUITY? . . . .. e e e e e e e e e e e e e e e 35
The UPL ImpliCatioNS . . . . ..o 36
Are MDP'sEngaged inthe Practice of Law? . . ... .. . e 38
What 1S OUr DULY ? . . . oot e e e e e 39
Enforcement By UPL . .. .. 40
Enforcement By GrHevanCe ... ... oot 40
Empirical Data ... ... e 41
Conclusions and Recommendations . . . ... ... ... 42



I ntroduction

Consistent with the mandate of the President of the Florida Bar, the Con Subcommittee of the

Horida Bar Special Committee on Multidisciplinary Practice prepared this report. This position paper sets forth

the primary issues, as we see them, which are presented by the MDP debate. Clearly, the implications are far

reaching. The existing Rules of Professional Conduct are implicated in many more ways than those suggested

here. However, it was our goal to address the threshold or primary implications for the Bar and the public. We

bdievewe have done so here. In doing so, we have concluded that the proponents of change have not met their

heavy burden of showing that the substantial impact on the core values of the lega profession which are designed

to and do protect the public justifies any change to long standing Supreme Court precedent.

Accordingly, the Con Subcommittee of the Florida Bar Special Committee on Multidisciplinary

Practice respectfully recommends that the Florida Bar take the following position on Multidisciplinary Practice

in Florida.

IT IS IN THE PUBLIC INTEREST TO PRESERVE THE LAWYER'S DUTY OF UNDIVIDED
LOYALTY TO THE CLIENT.

THE FLORIDA BAR FINDS NO CREDIBLE EVIDENCE OR PERSUASIVE ARGUMENT THAT IT
WOULD BE IN THE PUBLIC INTEREST TO AMEND THE RULES REGULATING THE FLORIDA
BAR OR THE CODE OF PROFESSIONAL RESPONSIBILITY TO ALLOW THE SHARING OR
SPLITTING OF FEES FOR LEGAL SERVICES WITH NON-LAWY ERS.

ITISINTHEPUBLIC INTEREST FOR THE SUPREME COURT OF FLORIDA TO REGULATE THE
PRACTICE OF LAW BY REGULATING THE ADMISSION OF PERSONS TO THE PRACTICE OF
LAW AND THE DISCIPLINE OF PERSONS ADMITTED.

THEHA.ORIDA BAR SHALL VIGOROUSLY ENFORCE THE RULES REGULATING THE FLORIDA
BARAND WILL DEVOTE SUCH ASSETS ASMAY BE NECESSARY TO DILIGENTLY PROSECUTE
ALL VIOLATIONS THEREOF.

Respectfully submitted this___ day of December 1999.

Michagl Nachwalter, John Hume, Carol McLean Brewer



Let me [start] with the moving words of John W. Davis, one of America's greatest advocates
before the Supreme Court: “Every would be despot has found it necessary to silence the
tongues of his countries lawyers. For this, brethren of the Bar, is our supreme function —to
bedeepless sentinels on the ramparts of human liberty and there to sound the alarm whenever
an enemy appears. What duty could be more transcendent and sublime? What cause more
holy?’

Comments by the Honorable William M. Hoeveler, Senior
District Judge, United States District Court, Southern
District of Florida

We are facing an issue which may forever transform the practice of law. The legal profession as we know it
may never be the same. Our duty as sleepless sentinels cannot drown in the tide of change. Our duty requires
us to face the tide of change. Dramatic? Perhaps. Too? Y ou decide.

Consider this: A persona injury lawyer is permanently disbarred for conduct involving dishonesty and
moral turpitude. The law was hislife. He missesit. He can't stand not being a part of it. While he knows he
cannot practice law, he decides that he has other skills that may indirectly facilitate a licensed lawyer but
wouldn’t cross the line of actually practicing law. So he decides to form a corporation and offer “document
manegemant sarvices.” He aso hires licensed lawyers to work for the corporation and the corporation advertizes
“document management services’ and “legal services.” He manages the operation, makes the hiring and firing
dedsons deddes the compensation of the lawyers in the group, meets regularly with clients on “non-law related
metters” and gets a percentage of al legal fees generated by his document management business. Possible? If
MDP’s are allowed in the State of Florida, combinations such at this are not only possible but far from the

extreme of absurd combinations which may soon grace our noble profession?

2 In point of fact, The Florida Bar has dready received actud inquiries from attorneys who wish
to either own or have partnerships with the following: “used car lots, coffee shops, MRI centers,
physicians, accountants, financia planners, guardians, elder care helpers, title insurance companies,
stock brokers, patent research companies, investigators, dentists, mental health counsalors, mediators,
arbitrators, lease audit firms, pardegds, and sports agents, to name but afew.” As stated in The
Florida Bar’s Report and Recommendation 10B to the American Bar Association House of
Delegates on August 9, 1999.



What Are MDP’sand Why |s The Term Novel
to Most Lawyers and Lay Personsin Florida?

Until the summer of 1999, very few Florida attorneys and even fewer members of the public at large
hed even heard the term “MDP.”® As we write this article, virtually every bar association in the country is busy
learning everything they can about this animal. Before we explain why, first let us tell you what they are.
Multidisciplinary practices, or MDP's as they have become known, are professional associations, partnerships
or other business organizations owned jointly by lawyers and non-lawyers. At least one of its functionsis the
provision of legal services. Fees are shared amongst the members, including fees earned for the provision of
legal services.*

These entities, as defined above, have had little presence in the vocabulary of most lawyers across the
ocountry because canons and rules regulating the practice of law in every jurisdiction of this country, save on€e,
have heretofore prohibited lawyers from sharing fees or forming partnerships with non-lawyers. For the current
iteraion of these rules, see ABA Model Rule of Professional Conduct 5.4 and Rule 4-5.4 of the Rules Regulating

the Florida Bar.

Thisrestriction and others intertwined with it, are centered on the notion that lawyers, unlike any other

¥ All lawyers should have some concern... Most of them don’t even know what is happening.”
Sgueeze Play by John Gibeaut, ABA Journal February 1998, quoting Iriwn L. Treiger, ABA co-
chair of the National Conference of Lawyersand CPA's.

“The American Bar Association Commission on Multidisciplinary Practice defines MDP
as “... apartnership, professiona corporation, or other association or entity that includes lawyers
and non-lawyers and has as one, but not al, of its purposes the delivery of lega servicesto aclient
other than the organization itsdlf or that holds itsdf out to the public as providing nonlegd, aswell as
legd, services. It includes an arrangement by which alaw firm joins with one or more other
professond firmsto provide services, and thereisadirect or indirect sharing of profits as part of the
arrangement.” See Appendix C to Report of ABA Commission on Multidisciplinary Practice.

® Washington D.C. isthe only jurisdiction which alows some restricted form of fee splitting.
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business person, are an arm of the judicia branch of government and integral to the development and
maintenance of the law. Comment to Rule 4-1.6 of the Rules Regulating the Florida Bar; Florida Bar v.
Murrell, 74 So.2d 221 (Fla. 1954). Entry into the profession is restricted to those who take an oath to uphold
the constitutions which create the judicia branch of which we are a crucial part. Rule 2-2.1 of the Rules
Regulating the Florida Bar; Oath of Admission to the Florida Bar. Public confidence in our justice system is
considered so crucial to the function of the law, that entry into the profession can be denied to or taken away
from those who damage the public’s faith in our system and its ability to function free of influences counter to
its purpose. The Florida Bar, Petition of Rubin for Reinstatement, 323 So.2d 257 (Fla. 1975).
InHaridg asin most jurisdictions in this country, the State’s highest court regulates the practice of law.
Florida Constitution, Article V, 815. Acting in aquasi legislative capacity, these courts have a legitimate state
interegt inimplementing regulations which “are designed to safeguard the public, maintain the integrity of the legal
professon, and protect the administration of justice from reproach.” The fee splitting prohibitions are rationally
related to this important state interest because they promote the independence of lawyers by attempting to
“minimize the number of situations in which lawyers will be motivated by economic incentives rather than by
their client’s best interests” and “ prevent...non-lawyers from controlling how lawyers practice law.” Lawline
v. American Bar Association, 956 F.2d 1378 (7" Cir. 1992) cert. denied, 510 U.S. 992, 114 S.Ct. 551 (1993)

(declining to declare ABA Model Rule 5.4 uncongtitutional).

The Origin of the Fee Splitting/Partnership Prohibitions:

In 1854, concerned that the Bar had no formal written code of ethics, Judge George Sharswood
published a series of articlestitled Professional Ethics. See Annotated Model Rules of Professional Conduct,
Preface[ Third Edition] . It was not until 1908 that the ABA transformed the principles contained in these articles
into the first formal Canons of Professional Ethics. |d. The Canons were aspirational and intended to guide
States in the adoption of their own codes. In 1922, the ABA expanded its role in the ethics movement when

it began issuing opinions “concerning professional conduct, and particularly concerning the application of the



tenets of ethics thereto.” 1d. While the origind Canons did not have a fee splitting prohibition, the ABA issued
at least one formal opinion in 1925 which found it unethical for an attorney to accept employment with an
automobile club to serve the club members. That opinion stated in relevant part:

Society has seen fit, for its own benefit and protection, to limit the practice of law to those

individuads whom it found duly qualified in education and character. The permissive right

conferred on the lawyer is an individual and limited privilege subject to withdrawal if he fails
tomantan proper standards of moral and professional conduct. Neither this privilege, nor any
reponsbility or duty connected therewith, can be delegated to or be shared with alayman. As

the lawyer cannot share his professional responsibility with alayman or lay agency, he cannot

properly share his professional emoluments with them. This of itself is sufficient to render it

improper for a lawyer to allow his services to be sold or dedlt in by any layman or lay agency.

See ABA Formal Opinion 8 (emphasis added). The ABA concluded that exploitation of professional legal
[vices “is derogatory to the dignity and self-standards of professional character and conduct and thus lessens
the usefulness of the profession to the public...” 1d.

A few years later, the ABA formally adopted Canons 33, 34 and 35 prohibiting fee splitting with non-
lawyers. The Canons evolved over the years and took on various forms and jurisdictions across the country
generally followed the models created by the ABA, with amendments as they saw appropriate. The Rules
substantially took on their current form in 1983 when the ABA transformed the Canon/Code format into a
restatement format containing formal Rules of Professional Conduct.

In its current form, Florida's version of Model Rule 5.4 istitled to reflect the essential purpose of its

existence: to promote the Professional Independence of a Lawyer. The body of the rule provides, in pertinent

part:

(a) Sharing Fees with Nonlawyers: A lawyer or law firm shall not share legal fees with a



nonlawyer...°

(c) Partnership with Nonlawyer: A lawyer shall not form a partnership with a non-lawyer if
any of the activities of the partnership consist of the practice of law.

(d) Exerdseof Independent Professional Judgment: A lawyer shall not permit a person who
recommends, employs, or pays the lawyer to render legal services for another to direct or
regulate the lawyer’s professiona judgment in rendering such legal services.

(e) Nonlawyer Ownership of Authorized Business Entity: A lawyer shall not practice with

or intheform of a business entity authorized to practice law for profit if: (1) a nonlawyer owns

any interest therein...; or (2) a nonlawyer has the right to direct or control the professional

judgment of alawyer.

The Comment recognizes the historical acceptance of the rule: “The provisions of this rule express traditional
limitaionsonshering fees. These limitations are to protect the lawyer’s professiona independence of judgment.”
(emphasis added).

TheHorida Supreme Court has vigilantly enforced both the letter and the spirit of thisrule. See eg: The
FloridaBar v. Beach, 675 S0.2d 106 (Fla. 1996); The Florida Bar v. Beach, 699 So.2d 657 (Fla. 1997) (using
prior violation of 4-5.4 as aggravating factor in later disciplinary action); The Florida Bar v. Bratzel, 444 So.2d
%4 (Fla. 1984) (accepting permanent resignation for admitted violation of 4-5.4 and other rules); The Florida
Bar v. Budish, 421 So.2d 501 (Fla. 1982) (public reprimand); The Florida Bar v. Hunt, 429 So.2d 1201 (Fla.
1983) (PA listed non lawyers as officers and disbarred attorney provided servicesto P.A. The facts of this case
are not unlike the hypothetical at the start of this paper); The Florida Bar v. Hunt, 441 So.2d 618 (Fla. 1983)
(vidaionof 4-5.4 used as enhancement factor in subsequent disbarment); The Florida Bar v. James, 478 So.2d
27 (Fla. 1985); The Florida Bar v. Rue, 643 So0.2d 1080 (Fla. 1994); The Florida Bar v. Sagrans, 388 So.2d

1040 (Fla. 1980); The Florida Bar v. Shapiro 413 So.2d 842 (Fla. 1982); The Florida Bar v. Stafford, 542

S.2d 1321 (Fla. 1989). Even judges are not above the restriction. In re JQC No. 84-200 Inquiry Concerning

®The exceptionsinclude: various payments due to the death of alawyer or due to the conclusion
of business due to the absence of alawyer; bonuses to non-lawyer employees not tied to client
generation or a percentage of fees, qudified pension plans.
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aJudge, 496 So.d 133 (Fla. 1986). (Supreme Court affirms JQC recommendation of public reprimand of judge
who, prior to taking the bench, engaged in fee splitting with a non lawyer).

The force with which the Supreme Court has expressed the sound policies behind the prohibition have
been, at times, intense. Of note, is the Supreme Court’s condemnation of the commercial “business
arrangement” between alawyer and a non-lawyer in The Florida Bar v. James, 478 S0.2d 27 (Fla. 1985). In
James alawyer agreed to act as the sole attorney for a corporation engaged in the collection of bad debts. The
lavye and the corporation set up operations in the same building with a shared receptionist-secretary. The non
lawyer had separate offices and phones but ready access to the lawyer’s files and dealt with clients who
attempted to contact the lawyer. The standard contract offered by the corporation authorized the corporation
to providelegd sarvices on behalf of the client. And the non-lawyer manager filtered the cases and decided when
andif legd adion was needed. The fee arrangement was based on extracting judgments in excess of debts owed
and the lawyer was paid out of certain portions of the recovery with the corporation receiving the rest. At the
disciplinary phase, the lawyer and non-lawyer could not agree on who was responsible for different aspects of
the business. Indeed, communication was so poor between the lawyer and non-lawyer, that the lawyer filed
adionsagaing ddots already satisfied and at least one debtor obtained a judgment against the lawyer and his client
in excess of $1,000 for doing so. It was this client that hired independent counsel who exposed the activities
to the court.

In affirming the referee’ s recommendation of suspension, the Supreme Court stated:

The record in these cases documents the disastrous results that occur when
a practicing member of the Bar enters into a profit-making enterprise with a

commercia business which subordinates the practice of law to the activities
of the commercial business.

Id (emphesis added).

Even somedf the Court’s oldest pronouncements on the importance of independence have been

revived by the Supreme Court in recent years. In The Florida Bar v. Stafford, 542 So.2d 1321 (Fla. 1989),
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the Suprane Court exacted a greater penalty than that recommended by a referee against a lawyer who engaged
in fee splitting with a police officer. The lawyer agreed to pay the officer 15% of fees collected from personal
inury refardsfrom the officer’s car accident victims. Citing Sate ex rel. The Florida Bar v. Murrell, 74 So.2d
221 (Fla. 1954), the Court stated:

Thinty-five years ago in... Murréll, ...this Court differentiated the practice of
lawfrom other business pursuits and explained why the solicitation of clients
could not be tolerated.

Id. (emphasis added). Indeed, the Court’s decision in Murréll is perhaps the most eloquent discussion ever

written on the difference between lawyers and all other business professionals and the concomitant need for

independence.

The law is not a business,--it is a profession, a noble one, with standards in
certain respects different from those applicable to business, which standards
it is the duty of the bar to uphold.

The Court supports its distinction between the law and other businesses in three ways:

Thelawyer is an officer and right arm of the court in the administration of justice, he has the
major responsibility for making and administering the law of the nation, the State, the county
and lesser governmental entities.

He is the trustee of his client and is expected to execute that trust in obedience to the Canons
of the profession, the constitution of his State and the United States. His relation to his client
isfidudary and his integrity should be of that discriminating quality that he readily distinguishes
wherehisduty to client and his duty to country clash; and if it does, he will be led by the higher
duty to country.

Thereis in fact, no vocation in life where moral character counts for so much or where it is
subjected to more crucial tests by citizen and the public than is that of members of the bar.
His client's life, liberty, property, reputation, the future of his family, in fact all that is closest
to him are often in his lawyer's keeping. The fidelity and candor with which he performs his
trus, point up reasons that distinguish the legal profession from other business. Every lawyer
who fails to withstand the test will subject the profession to merited criticism.

The Court concludes by acknowledging but rejecting “the contention that the practice of law is a competitive
busness contrdled by standards not materially different from those which control other competitive businesses.”
If thet were true, then all we have said about the law being a great profession, that the primary

function of the lawyer is that of officer of the court for the administration of justice, that his
relation to client is highly fiduciary and that his relation to the court and his brethren at the bar
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must be characterized by such candor and rectitude of conduct as to preclude him from
advatisng or appropriating other methods common to commercial ventures to attract clients,--
al this would amount to nothing more than empty trade talk. However, this is not true and
whilethere are differences that distinguish those who administer justice from those who sell
goads, the canons clearly point out these differences.’

Id (emphasis added). Nowhere are those differences better reflected than in Rule 4-5.4.

So What I's Driving the Consideration to Alter Rules Aimed
at Protecting the Professional | ndependence of Lawyers?

Debunking the Myth of Public Demand...

Some proponents of MDP's proclaim that the movement grew out of a groundswell of public
demand. While the Con Subcommittee does not agree, we agree that protection of the public is an important
consideration as are the Bar’s independent duties as officers of the Court. Regardless, this report would be
incomplete without addressing the origins of the MDP issue. The MDP issue is highly contextual and, if taken
out of context, can become distorted and confused. The history of the movement will shed some light on its path

and destination. It also sheds light on the sudden awakening in the legal profession towards this issue.

A true flavor of the driving force behind the issue facing the Florida Bar is probably best
conveyed by an August 1999 article which appeared in CPA Today. Only a duplication of the title page could

convey the spirit of the issue. It isreprinted below so that nothing is lost in the trand ation:

"The centrd issue in the case was solicitation and other advertising by lawvyers. To this
day, lawyers may not advertize in the same way any other business can, may not puff itswares as
any other commodity sold to the public, and may not engage in outright solicitation for pecuniary
gan. See Rule Regulating the Florida Bar 4-7. These redtrictions *prevent abuses, including
potentid interferences with the fair and proper adminigiration of justice and the creetion of incorrect
public perceptions or assumptions about the manner in which our legd system works, and to
promote the public’s confidence in the legal profession and this country’s system of judtice...”
See Comment to Rule Regulating the Florida Bar 4-7.2 (emphasis added).
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The Future of the CPA Profession in the United States:

“Fee, FI, Foe, Fum!
L ook Out LawyersHereWe
Come!”

Thisand ather recent articles outline the accounting firm's movement away from traditional accounting services
into gobdlized bunded services. Approximately 10 years ago, the accounting profession was feeling a dip in their
business. This was due largely to simplification of the Internal Revenue Code by Congress. The meat and
potatoes of the accounting profession, income tax preparation, flattened. Accountants responded by offering
other services to their clients and businesses responded favorably. See Squeeze Play by John Gibeaut, ABA
Journal February 1998, quoting Iriwn L. Treiger, ABA co-chair of the National Conference of Lawyers and
CPA’s.  The large nationa accounting firms added the provision of legal services to their buffet by hiring
lavyasinthar foreign offices in countries which did not prohibit fee splitting and legal practice by accountants.
The result, according to the accounting profession, has been a financial bonanza for the multi billion dollar

accounting industry.

MDP’s have spread throughout Western Europe, and from those modest beginnings, have
grown to the point that the Big Five firms are now the largest law firmsin the world. For
exarple in Europe, Ernst & Young have more lawyers than any other law firm. KPMG owns
the biggest law firm in France. And Arthur Anderson reportedly has publicly said it wants to
have the world’s largest law firm by 2000.

According to the most recent survey available through Bowman Reports, worldwide in 1998,
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the Big Fveamployed a staggering 414,498 professionals and partners and generated worldwide
revenues of roughly $56.6 hillion.

Fee, Fi, Foe, Fum! at page 4 (emphasis added).
Domedticdly, however, accountants expressed deep frustration at their inability to expand their

multi billion dollar buffet to include lega services in the United States where lawyers are actually an arm of a

separate judicia branch of government.

The Big Five are the giants of the accounting world. They are buying law firms in other
countries left and right. The legal profession has no giants like the Big Five to become the
consolidators of the legal profession.... Inthe U.S. aone, the Big Five employ 174,939 staff.
Of those... 125,383 are ‘other’ professionals such as engineers, actuaries, nurses, and even
lawyers. ...[1]n 1998, the Big Five... generated worldwide revenues of roughly $56.6 billion.
‘Eventhelargest independent law firms pale in comparison to the scale of the Big Five Firms.”®
Whichleedsmeto the creation of [the] subtitle.... Fee, Fi, Foe, Fum! Look Out Lawyers Here
We Come!

Thegiantslaunched an al out offensive designed to exert whatever pressure they could bring to bear on the legd

profession to force change. To execute their plan, they needed to bring lawyers into the fold, convert them to
their cause, and make these their advocates of change. They started by amending their own rules which,
ironically, prohibited ownership of a CPA firm by non-accountants.

[Accountants] revised the laws to enable CPA’s to accept commissions and contingent fees,
and more importantly, to alow up to 33 percent non-CPA ownership of a Licensed Audit Firm.
Our counterparts in the legal profession watched intently as CPA’s changed their regulatory
structure in order to level the competitive playing field and strategically aign with other
professonsto provide a nearly full array of services and the convenience of one-stop shopping
to their clients.

Feg Fi, Foe, Fum at 5 (emphasis added). Next, they had to carefully navigate the Rules Regulating the Bar and
convince lawyers that they could come on board without ethical repercussions.

Inthe UStoday, lawyers work for accounting firms providing advice and consultation to clients
intax and business matters. But only in ways that the ABA has deemed “do not constitute the
practice of law by alayman.” In other words, if alayperson could provide that same service
and not inadvertently step into the area of the unauthorized practice of law... then so can a
lavyer. Theremaining restriction on domestic lawyers working in these non-traditional entities
indudeaprohibition against preparing legal documents, providing legal advice, and *holding out’

8Quoting Ward Bower, an ‘internationd expert on multidisciplinary practices’
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as alawyer. Even with this limited scope of services, Pricewaterhouse Coopers and Deloitte
& Touche aready employ approximately 2,000 lawyers domestically.

Fee, Fi, Foe, Fumat 4. Finally, they had to make these lawyers proponents of change.

Pressureis coming from within the profession itself... [I]t will be people like the 1,000 lawyers

a Ernst and Young that will demand the ability to deliver afull range of legal services and be

eigible for ownership opportunities in aMDP. And of course, history shows us that the Big

Fvewill find ways to accommodate them, just like they currently do for engineers, investment

advisors, and consultants.
Fee Fi, Foe, Fum at 33. So confident is this giant, that it declares that the ultimate driving force of change for
lawyers will not be service of the best interests of the public, but service of the best interests of the lawyers
financidly:

When lawyers working in MDP's are alowed to advertize and trade on the fact that they are

lawyers, the competitive pressure within the legal profession will drive the opponents and
proponents alike to seek and demand alevel economic playing field.

Id. (emphedsadded). As predicted, at the hearings before the Commission on Multidisciplinary Practice, lawyers
working for accounting firms testified overwhelmingly in support of MDP's?
In addition, the accountants have openly challenged lawyers to think about their own interests

over that of the public. Think about yourself. Think about the bottom line. Think about the money:

WIll the end result be the creation of a... regulatory system [similar to accountants]? | believe
it will. Why? Because the same forces that have driven many professions and businesses to
‘adapt or die' are pressing the legal profession to modify and accommodate MDP's.... [T]he
incentives are huge and the resources exist. First and foremost, the incentive is a piece of the
roughly $100 billion-a-year market for lega advice which the law firms have monopolized for
centuries.

Id. The reasons given by the accounting profession at the MDP hearings, however, were somewhat modified.
Theguproach at the hearings was directed more toward the public. At the hearings, the accountants urged that

it was not them that was really the driving force, it was the public. It's not so much our interest in expanding

*Four out of five of the Big Five testified before the Commission thet the most efficient
way to provide a seamless web of servicesto clients was through an integrated services entity.”
See Reporters Notes, ABA Report on MDP (emphasis added).
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aut muiti billion dollar buffet. It's really the public that is demanding change. The public is demanding “one stop

”ou

shopping,” “bundled services,” “a complete buffet” because the consolidation of legal services will create
efficiency and that means savings -- dollars -- additions to the bottom line.
Another theme in the accountant offensive carried the tag line -- lawyers, all dressed up with

no place to go. If you don't capitulate voluntarily, when we win this battle either by change or market forces,
you will not be prepared to compete. We will have the market and you will be all dressed up with no place to

go.

Professional service firms with their roots in the accounting profession are well positioned to
offer MDP services. Lawyers, by virtue of their self-imposed restrictions, are not.... ‘Efforts
by corporate purchasers of services to obtain optimal comprehensive solutions carry with them
theredl possibility that, in the absence of change, lawyers practicing in traditional law firmsin
the coming century might find themselves all dressed up with no place to go.” (quoting Steven
Bennett).

Written Remarks of Treiger and Lipton, Co-Chairs, National Conference of Lawyers and CPA's, (emphasis
added).

Frely, they urged, the tide of change is so far advanced, that you cannot stop the momentum
even if you try. Essentially, you will be crushed by the wave. Y our choices are really quite limited:

Toaddress these changes and to prepare for the twenty first century, the bar
has essentially three choices:

’ To do nothing, in which event external forces will become the sole determinants;
’ To wage a defensive and seemingly selfish battle;
’ Torecognizethe tides of change and attempt to help shape things to come by working

with, not against, the agents of change.
SeWitten Ramarks of Treiger and Lipton, Co-Chairs of National Conference of Lawyers and CPA's, emphasis
and spacing added. See also, Squeeze Play, supra picturing a bench of accountants from the Big Five with a
lone lawyer struggling to stay on the edge.

Let there be no doubt about it. The MDP issue did not arise out of a groundswell of public
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demand. Even the ABA Commission Report on MDP's admits this’® The MDP issue was a skillfully

maneuvered operation.

And It Almost Worked — Almost

In August 1998, the ABA appointed a Commission to study the MDP issue. In the course of
one year, the Commission was appointed, studied the issue, heard sixty hours of testimony from fifty-six
witnesses from around the world and received written and oral comments from others. See Report at page 1.
As the accountants predicted, the ABA study was driven by “urgency” due to the already existing “tide” of
change:

“What urgency exists which requires action at this meeting of the House? The ABA president

hes called this the most important issue facing the legal profession today . Today lawyers are

practicing in increasing numbers in professional services firmsin the US, while claiming that

they are not delivering legal services, and abroad such firms are holding themselves out as

adivainglegal services. The lega profession must address these issues now to ensure that the

public interest is served.
SeGanead Information Form from ABA at ABA Website. The Commission rushed to complete a report within
one year —and it did.

TheReport and accompanying documents are anything but an overwhelming endorsement of

MDP's. To the contrary, the report carries with it a definite undertone of “we have no choice.” The theme

isdmost exactly as the accountants predicted — it’s already happening, we can’t stop it, we might as well alow

1°The ABA Report sates. “While detailed empirical data is not available, representatives
of both individua and corporate clients expressed support for relaxing the rules of professona
conduct that currently either foreclose or make it extremdy difficult to choose such an option.”
Indeed, consumer witnesses admitted: “ The fact is that the average consumer isn't aware thet there is
the possibility of getting legd services any way other than the current way [law firm]... Most
consumers, in other words, aren't aware of what they are missing. But if you lift the restrictions
barring multidisciplary practices, | think you'll find just how grest that hidden demand is”
testimony of Lora H. Weber, President and Executive Director of Consumers Alliance of the
Southeast (emphasis added). Later the Report reveds: “Four out of five of the Big Five testified
before the Commission that the most efficient way to provide a seamless web of servicesto clients was
through an integrated services entity.” See Reporters Notes, ABA Report on MDP (emphasis added).
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it so we can control it.
“Lanvyersdready practice in various forms of such relationships outside the US. An increasing
number of U.S. lawyers with significant practice experience are leaving law firms to join
organizaions such as the Big 5 accounting firms that provide a variety of professional services,
and those organizations have also substantially stepped up their hiring of recent law school
graduates. As those organizations expand the use of lawyers to design and help sell products
for use by clients of the organization, additional care must be taken to assure that the lawyer
members or employees of the organization are not aiding the unauthorized practice of law.”
Reportat 1. Onelawyer member of the MDP Commission commented in an article in The National Law Journal
in January 1999:
In my estimate, it will be fruitless to attempt to curtail or suppress these accounting firm
activities... So what should the bar do? The only sensible answer is to compete more
dfetivdy. This would require many changes in the way that most lawyers “ package and sell”
themsdves It would also require us to reconsider provisions in our rules of ethics that hamper
lawyers competitive capability. Money isthe Key. The relevant rules for reconsideration
aethosegoverning financia relationships between lawyers and other service providers, and the
rules governing imputation of conflicts of interest.
See, Lawyers and Accountants Must Make it Work, G. Hazard, National Law Journal January 11, 1999.
(Emphasis original).

The Report raised more questions than answers for the Bar. The Report begins with an
acknowledgment of the “need to protect at all times the interests of clients and the public and the core values of
the legal profession.” And it concludes that this is important. But it does not recommend a model which is
cgpebledf this Indeed, the Commission does not recommend amodel at al. It gives an illustration of “possible”
amendments but limits its recommendations as follows: that the ABA amend the Model Rules “consistent with
the following principles.” The principles describe the core principles which are implicated by such a sweeping
change It opinesthat “it is possible” to protect these values primarily through requiring members of MDP's to
report to the highest court of the land certifying their promise to hold and keep these values just as a lawyer
would. Thispromise is based on a “trust me” system and the penalty for violation is “ decertication” of the MDP.

Thelawyer is responsible for the conduct of the non lawyer members of the MDP who violate the rules and, as

This bolded phrase gppears as a sub-heading in the article.
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a matter of jurisdictional redlity, is the only member within the power of the Court for disciplinary purposes.

The proposa simply ignores jurisdictional realities and constitutionally mandated protections.

Florida Steps In

Of course, as al members of this Committee know, Florida was the leader is stopping the tidal
wave before it came crashing down as the final word on the subject by the ABA. The recommendation of the
Florida Bar stated:
RESOLVED, that the American Bar Association make no change, addition or amendment to the
Model Rules of Professional Conduct which permits alawyer to offer legal services through
amutidsdplinery practice unless and until additional studies demonstrate that such changes will
further the public interest without sacrificing or compromising lawyer independence and the
legal profession’s tradition of loyalty.

It carried the day. Which brings us to where we are now.

While this Committee has been in existence since July of 1997, it has been unable to agree on
the issues which are implicated in Florida by the MDP debate. It has tried, heartfully. It appointed issues sub-
committees who exchanged drafts. It held meetings. It debated, endlessly. It wrote letters, and articles, and
speeches. But the process, quite frankly, faced the danger of becoming bogged down. It is against this
backdrop that the committee decided to appoint sub-committees to study the pro’s and the con’s of the issue
from the Florida perspective.

Theforegoingis not a criticism of the Committee. It recognizes the dedication and heart of this
colledtion of volunteers. And more than this, the efforts of the Committee and all of the debate and the process
bringing us to this point has had valuable results. It revealed that the implications of this potential change are so
far reaching and drastic for our profession and the public that it would be irresponsible to undertake such a
changewithout clear and convincing evidence that the public and our system of justice will not be harmed. The

Con Subcommittee respectfully submits that this brief reveals sufficient evidence of public harm that it would

beirresponsible to vote for change in the face of those dangers. Sufficient evidence exists to decide that Florida
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should not be the guinea pig for change in the face of these substantial issues. At bottom, the advocates of

change have not carried their burden.

Where Do We Begin?

Seven Covey, the national best selling author of The Seven Habits of Highly Effective People says that
wemugt “begin with the end in mind.” No matter how you chose to package the MDP issue, it boils essentially
downto the question