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VIEW FROM THE BENCH

PRELIVINARY INJUNCTIONS AND
TEMPORARY RESTRAINING ORDERS
How to Get Ther Effectivaly and Efficiently

Aftorneys  are  sseking
tamporary reslrzining orders and
preliminary imunctions i numbers
creater than ever thess days it seems.
Now may be a good tms, therefore, 10
raview some of the prosedural bagics
of thig aspect of hankruptey praciice.

injunciions may cnly be saught
11 the bankruptcy court iy the context of
an adversary proceeding. FR.BP
70047 The adversary complaint must
contain some claim for refief that would
antitie the plaintfl to an inlunction,

Gnoe the adversary proceeding
is filed, Bankruptey Rule 7085 applies.
It makeas appicable FR.CivP. 65 with
ore minor — but important - exception.
That exception eliminates Rule 85's
requirement that security {or a bond) be
posted as a condition of obtaining
temnporary of prefiminary injunctive refief
if the panty seeking the relial is a debtor,
trustes, or deblor in possession.

What Are They?

& preliminary injunction is an
infunction that applies pending the
detarminagtion of the adversary
procesding on its merits,  in

stereciypioal application, a praliminary
injunclion freerzes the status quo untl
the court can rule on the merits of the
underlying dispute framad in the
adversary proceeding’s pleadings.
Often itis used to preserve the dispuie
for delermination in clrcumstances in
which a defendant's action would moot
the dispute and render the courl urable
o act. For example, the court may
consider preliminarily enjoining a
defendant’s digposition of property in
circumstances in which the property is
clalmed by the trustee (o be property of
thez bankrupicy sstate and the
defandants transfer of the property o a
buyer in a foreign country s Imminert.
The preliminary injunction would
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preserve the status quo and keep the
property within the jurisdiction of the
bankrupicy courl so the court can
datermine whether it is property of the
estate. U & vtimslely determined (o
e esiate properly, O will silt be around
so the frusies can administer the
Propertv.

Under Hule 85, no prefiminary
injunstion may be issued withoul nolice
to the adverse party. To cover those
situations in which notice cannot be
reasonably given, Rule 85 provides for
tarnporary resiraining ordars {or TROs),
A temporary resfraining order is like &
preliinary injunction but, i it is issued
without notice to the adverse party, its
duration is limited o ten days. Within
that ten day pericd, the court must then
conduct a hearing on notiva to the
adverse party of the plaintifi’s motion for
preliminary injuncticn.  Thus, af that
hearing, the TRO would dissoive end be
replaced by a prefiminary injunction
or niot — as the court determinges,

The interplay and relationship
betwesn preliminary injuncticns and
temporary restralning orders is also
sean in the appellate riles. Preliminary
injunciions entered by the district court
hava generally been appealable to the
court of appeals just Bke fingl judgrmenis.
28 11.5.C. § 1292, On the other hand,
temporary resiraining ordars have
genherally not been appealsble frem the
district court to the court of appeals
because of their very short duration.
Ses, 8.9., 18 J. Moors, ﬁﬂfocre’sffederaf
Practice § 20310151234 ed. 20401
Under FRB.F 8801 and 28 U.S {3
188, however, it appears that, with ‘e:»?‘;e
of the district court, appeais of both
prefiminary infunctions and temporary
restraining orders may be laken from the
bankrupicy court to the distiot courl. Ag
i practical matter, [t would be i

ficutt to
progecute an effective appeal from the
hankreptoy court's TRO bacause of s

short duration and the fact that the
hankruptey court shortly w
conducting a heary W oon ploitie
adverse party of the plaintifs
prefiminary injunction,

With this general backgrow c‘_
how does ong obiain a TRO ¢
grefminary injunction’?

otion ‘?f I

Temparary Restraining Orgsers

Yo obtain 2 TRO, the advarsaly
piaintift files a motion for temporary
retraining order separgle from the
advarsary complaint tself. The piﬁmzuf‘
#ise fles an indapendent m -
prefiminary injunction. The motions
should be supported by allegations of
spacific facts either staled in the verified

compiaint  or  supported by
sooompanying  affidavits that
demonstrate rreparable injury will cocur

absent the issusnce of the TRCG and that
show the ireparable injury is so
imminent that notice and a hearing on a
motion for prelimirary injunction s
impractes! i not impossible. In he

sotion or the supporting affidavi
nounsel must alse certify the effions
any, that have been made w0 give t
ooposing party notice of the refief scught
and the reasons supporiing the chm
that notice should not be reguired.

The meoticns should describe
precisely the condudt sought to be
enjoined and set forth facts on which the
court  can  maks a reascned
determination as o e amg
securily which must be posted xf i?w
movant is not a dettor, trustes, or debior
in possession.

The movant should i
pporting brief or legal marmorar

in the supportng briefl t
should addrass the following controll
ssues {1)ihe Bkelihood that the mowv
party will ultimately prevall on the mer
of the cigim: | ;
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of the threstened niwry and the reason
notice cannct be given; (3} the
poterntial harm that might be caused to
the opposing parties or others ¥ the
arder is issued;) and {4} the public
nierast, if any.

Counsst should
LBUR, 8004-21d)
for emergency o expadiied

alsc comply
GOYET

raquests
trz«‘zatmﬁm
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. The prop&meé TRO
ould sst forth the reasons for Hs
i@saance be spectfic n its ferms, and
describe in reasonable detsll, snd nal
vy reference o the complaint or other
document, the act or acts soughl o be
restranad.

Given the bankruptoy court’s

congested calendar and the smergancy
nature of the requestad relief, the court
typloally must decide motions for TROQ
on b papers and without giving the
maoving party the opportunity for a
hearing o develop the resord. It g
imperative, thersfore, thal counse!
seeking a TRO make a complete record
on the papers ustfying the refief counsel
requasts. Counsel should be mindful
that the court will be unfamiliar with the
undetlying dispute, its factua! pradicate,
and the parties’ positions. Counsel
should, therefore, sirive to set forth the
facls In an organized, concise, and
understandable manner. A mere
chronological listing of historica! evanis
is usually unpersiasive without also
providing some context,

i the court enfers a TRO, the
court will also schedule a hedring on the
metion for preliminary injunction. fthe
court derdes the TRO and the reason
for the denial would not s & matter of
taw preciude the issuancs of a
preliminary injunction, the couwrt will
schedule for hearing the molion for
prefiminary injuncton or otherwise
determing nhow ¥ will consider that
motich. I either event, counset for the
pieintifl would then complete service of
process and all papers and orders on
the adverse party.

Prelminary injunclions
M gounsel secks s prediminary
m;mat;m wzth ﬂ\;i’iiﬁé bat does not saak
a1 TR TROUEE
E ?0
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L.B.H 9004-2(d), counsel shoul é also
inform the court of & facls necessary
for the court to determine when a
hearing shouly be schaduled, such as
when the threstened harm is 1o coour.
Typically, any hearing the court
conduels on a motion for prefiminary
injunclion will be limited fo oral
argument.  Counsel representing the
opposing party, therefore, should fila
opposing affidavits no iater than the day
preceding the hearing, just as i3 donhe
in summary judgment practice under
Rulde 56. 1 the papers and the hearing
revesl a factug! dispute requl the
taking of testimeny and evirdance, the
courl can direct the hearing acoordingty.
Opposing counset should also file a brief
or obposing legal memorandum.
Depending upon the practice and
preferences of the presiding judge.
counsel will also want to ensure the
judge has an cpportunity 1o review the
opposing brief kefore the hearing.

Conclusion

Preliminary mjunctions and
TROs are extracrdinary remedies and
ars not routinely issued. When the facts
warrant, howeves, they can be powerlul
toots 1o assist tha parties. counsed, an
the court in litigation. You will wand ¢
start your request for relief by reviewing
the ferms of the rules and complying
strictly with them. When you have the
right fasts, packaging your recueste for
temporary and preliminary injunctive
relief in the manner sugoestied here will
maximize vour chances of geiting the
relief you request in an effivient and
effective manner,
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