
Oshkosh 2013
Jerry L. Trachtman, Esq.*
(Editor’s Note: even though Airventure 2014 will be later this month, hopefully this will 
inspire the undecided to attend.)

 Since 1984, I have flown to Oshkosh, 
WI every year to attend the world’s largest 
aviation gathering, known today as EAA Air-
venture. Actually, every year but one. That 
year, a week before departing I thought I 
was having a baby. Fortunately it turned out 
to be a kidney stone. 
Since 2008 I have 
made the trip in my 
Piper Meridian, and 
prior to buying the 
Meridian I flew my 
Piper Lance. My 
home base is Mel-
bourne, FL (MLB). 
The first few years I 
landed at OSH, but 
soon realized that 
getting out of OSH 
to come home, es-
pecially on an IFR 
flight plan, was not 
always easy. For 
that reason, I start-
ed flying into Apple-
ton, WI (ATW), a few 
miles north of, and 
only a fifteen minute 
drive to OSH. About 
four and a half hours flying time (and one 
fuel stop) in the Meridian, seven and a half 
hours flying time (also one fuel stop) in the 
Lance. Other than speed, the big difference 
is flying over most of the weather most of 
the time in the Meridian, as opposed to slog-
ging through most of the weather most of 
the time in the Lance. It’s a fun trip in both 

airplanes, but more fun in the Meridian.
 Unlike the Oshkosh purists who actu-
ally enjoy camping under the wing of 
their airplane, I require indoor plumbing, 
a bed and a hot shower. Many Oshkosh 
residents leave town during Airventure week 

(can’t understand 
why, with 500,000 
airplane nuts taking 
over the city) and 
rent their homes 
to total strangers. I 
have always rented 
a house with three 
or four friends, and 
it makes for a very 
pleasant stay.
 On the way to OSH 
this year I stopped 
at Pensacola (PNS) 
and picked up a 
friend, Roy Kinsey. 
This was Roy’s first 
visit to OSH. Roy is 
an attorney, and he 
owns and flies a Mit-
subishi MU-2 and 
a 1943 Stearman 
(come on Roy, join 

the Aviation Law Committee). Shot the ILS 
into PNS, and after a quick turn we were on 
our way north to my fuel stop, French Lick, 
Indiana (FRH). We encountered some light 
icing at FL 240 on the way to FRH, but noth-
ing that the Meridian couldn’t comfortably 
handle. Out of an abundance of caution, I 
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“Read Back”
By S.V. (Steve) Dedmon

 It has been a while since our last Vectors, in fact, long enough 
for me to write another article about doing a biennial flight review, 
which I did in the last issue. However, this is not a force feed en-
deavor, as my philosophy has always been to publish when we 
have enough articles to do so. As the editor, I also understand 
writing is an investment of time and as most of the contributors 
are practicing attorneys, writing is not a priority and I understand 
and am ok with that as a restraint to publishing. Having said that, 
I am still committed to providing a writing outlet for those who can 
and am glad to get Vectors out when I can. 
 Fresh from the June 2014 meeting in Orlando, it has a twofold 
purpose. We start by looking backward to the previous year, while 
being energized for the upcoming year. This meeting included a 
presentation by Todd Payne on litigation against a contract tower. 
Christopher Jahr discussed the newly passed Small Airplane 
Revitalization Act and Pat Phillips and David Abrams brought us 
a potpourri of aviation issues. The committee also got an update 
on the recipient of the Eilon Krugman-Kadi scholarship (see ac-
companying article herein).
 To bring everyone up do date on the workings of the Avia-
tion Law Committee over the past year, as always it has been a 
busy time. In each of our meetings over the last year, we have 
been the beneficiaries of expert presentations. From the effects 
and threats of sequestration as related to contract towers, to is-

sues revolving around changing the requirements for obtaining a 
medical certificate (see Charles Morgenstein’s article herein), to 
organizing an effort to effect legislative change regarding liens as 
applied to aviation clients, the committee has been busy keeping 
the membership abreast of aviation issues affecting their clientele. 
 Additionally, as has become a pillar of the committee’s commit-
ment to the excellence of the practice of aviation law as a specialty, 
they have continued to provide a board certification review course. 
Each year, in conjunction with the Embry-Riddle Aviation Law and 
Insurance Symposium (ALIS) the committee provides an eight-
hour review. Ultimately, the review not only prepares those who 
are sitting for the examination, but is also an excellent refresher 
of such topics as aircraft registration, space law, FAA enforce-
ment actions, aviation labor and employment, airport land use, 
international law, litigation and air taxi operations. If you are not 
aware, the bar recognizes this review and awards Continuing Legal 
Education (CLE) hours. In fact, combined with the ALIS, over the 
course of three days, you could leave with upwards of 25+ CLE 
hours. Additionally, if you are a presenter at any law committee 
event the bar awards CLEs for that as well. 
 The bottom line---attend committee and related events and 
watch those education requirements disappear while enjoying the 

colloquial camaraderie with your fellow aviation colleagues! 

2015
Embry-riddlE AviAtion lAw
And insurAncE symposium

Join us January 28 - 30, 2015 for the Embry-Riddle Aviation Law and Insurance 
Symposium at the beautiful Hyatt Regency Orlando in sunny Orlando, Florida! 

The format consists of presentations, panel discussions and plenary sessions 
that facilitate interaction and communication among all participants. Attendees will 
have an opportunity to discuss, in depth, issues with top aviation lawyers, insurance 
professionals and consultants. 

Program topics and presentations are developed by the 2015 Program Committee members 
Cecile Hatfield, Esq.(Chair), Gary Allen, Esq., Paul Leonard, James Kreindler, Esq., Marc 
Moller, Esq., Renee Martin-Nagle, Esq., and Stephen Dedmon, Esq.

Registration is open!
Visit http://bit.ly/2015AviationInsuranceSymposium to register

http://www.fbalc.org/
http://bit.ly/2015AviationInsuranceSymposium
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The Aviation “Name Game”
Dennis R. Haber, Esq.*

To paraphrase Shakespeare, an N-
number, by any other name might smell 
as sweet, but nothing is sweet when it 
comes to the bureaucracy of the FAA. 
Let’s take a moment and examine an 
often-used FAA provision that creates 
both confusion and liability
 Every aircraft owner, at some stage 
in their years of ownership, may have 
the opportunity to repaint their aviation 
pride and joy with their own unique 
paint design. And what better way to 
complement that new paint job but a 
add new N-number to suit your per-
sonality or your business, or even to 
make it something 
sexy like N-69SX. 
 But wait! “That 
sounds great. How 
do I do that”? 
 Well, it’s really 
not that hard, and 
certainly financially, 
personally, or spiri-
tually worthwhile, 
but i f  you do i t 
wrong, you could be 
in big trouble with 
the FAA, and even 
perhaps, your in-
surance company.
“HOW DO I DO IT 
RIGHT,” you ask?
 L e t ’ s  t a k e  a 
moment and go 
through an outline of the process
CAN I RESERVE MY UNIQUE N-
NUMBER? 
 Yes you can. A special registration 
number is an N-Number that you select 
or create. However, the first step is to 
see if the number you want is available 
and can be done by going to the FAA’s 
N-Number Availability website.1 The 
number you ultimately create or select 
can be used immediately on a specific 
aircraft or reserved in your name for 
future use. 
 The next step is to reserve the num-
ber. To do this you would do it through 
the web as well through the FAA’s site 
Registry Aircraft N-Number Reservation2 
 Special registration numbers may be 

used:
 to change the N-Number currently 
on your aircraft
 to assign to a new home-built, im-
port, or newly manufactured aircraft in 
preparation for registering that aircraft 
 to reserve a N-Number for one year 
 The fee for reservation or assign-
ment of a special registration number is 
$10.00. Upon completion of the on-line 
reservation process, the FAA will mail 
a confirmation notice to the requester. 
Unused reservations may be renewed 
for additional periods of one year, with a 
$10.00 yearly renewal fee. This renewal 

can be done on-line as well.3 Just as 
with the registration fee, the renewal is 
$10 each year. If you have yet to use 
the number, prior to its expiration date, 
the FAA will send you a renewal notice.
BUT WAIT. “I HAVE A N-NUMBER 
AND WOULD LIKE TO JUST CHANGE 
IT” -NO PROBLEM. 
 To change the registration number of 
your current aircraft, you can also send 
a letter to the FAA Registration Branch4 
requesting the assignment of a different 
number to your aircraft. This letter must 
describe the aircraft by the:
 name of the manufacturer
 model designation
 serial number
 current U.S. registration number

 You, as the aircraft owner, must 
sign the letter in ink, including typed or 
printed name with your signature and 
show your title if appropriate. It is also 
helpful if a telephone number and cur-
rent mailing address for the owner are 
included. If the aircraft owner is a cor-
poration or a Limited Liability Company, 
the signature must be by the authorized 
officer or managing member.
OK: I’M READY TO GO. I’M READY 
FOR MY NEW N-NUMBER TO BE 
EMBLAZONED ON MY AIRCRAFT. 
 Along with the information described 
above related to changing a N-Number, 

if you are request-
ing your Special 
Registration Num-
ber you already 
hold in reserve, be 
sure to include the 
$10.00 assignment 
fee.
 If you are re-
questing a Special 
Registration Num-
ber at the same time 
you ask to change 
the N-Number as-
signed to your air-
craft, be sure to 
include the $20.00 
fee ($10.00 for the 
Special Registra-
tion number and 

$10.00 for the number change) and 
list several acceptable and available N-
Numbers in your request. The Aircraft 
Registration Branch will research the 
numbers in the order they are listed and 
authorize the first N-Number verified as 
available for the number change.
 If the number change involves a 
Special Number reserved to one party 
and the aircraft is registered to a dif-
ferent party, then the request for the 
N-Number change must be accompa-
nied by a letter from the person or party 
that has reserved the special number 
releasing it to the requesting party. The 
letter should describe the aircraft and 
give the name of the aircraft owner 

 

Cessna 177RG II, (with a photo shopped N number) owned by S.V. Dedmon, Vectors’ editor.
Source: S.V. Dedmon

Continued on next page
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to whom the special number is being 
released. The releasing party should 
sign their name in ink, show their title 
if appropriate and include the typed or 
printed name of the signer with their 
signature. Be sure to include the $20.00 
fee ($10.00 for reservation to the 
new party and $10.00 for the number 
change).
 Hopefully, someday soon, (assum-
ing no budget cuts that shut down the 
FAA), you will get approval of the N-
Number change, and the FAA will mail 
an Assignment of Special Registration 
Number, AC Form 8050-64, to the 
aircraft owner in triplicate authorizing 
the placement of the new registration 
number on the aircraft.
CAN I HAVE AN UNVEILING NOW? 
 Sure unveil away. Break out the 
champagne, but don’t for a minute think 
that you are now legal and out of the 
bureaucratic woods. Within five days 
after the new number is placed on the 
aircraft the owner must:
 complete a Form 8050-64 showing 
the date the new registration number 
was placed
 on the aircraft, sign the form in ink 
showing their title if appropriate, and 
return the 
 original AC Form 8050-64 to the 
Aircraft Registration Branch at the 
address shown on the form.
 carry the second copy of the AC 
Form 8050-64 with the current Certifi-

cate of Aircraft Registration, AC Form 
8050-3, as a temporary authority to 
operate the aircraft under the new 
N-Number until the replacement Cer-
tificate of Aircraft Registration showing 
the new N-Number is received.

 If 90 days have passed since the 
owner returned the completed Assign-
ment of Special Registration Number, 
AC Form 8050-64, and the replacement 
Certificate of Aircraft Registration has 
not arrived, do not pass go. Do not col-
lect $200. Do not fly the plane. Imme-
diately contact the Aircraft Registration 
Branch at 1-866-762-9434. 
 Within ten days after the new num-
ber is placed on the aircraft, the owner 
must present the duplicate AC Form 
8050-64 and the present airworthiness 
certificate to a FAA Flight Standards 
District Office to obtain a revised air-
worthiness certificate showing the new 
N-Number. If you’ve waited 11 days and 
have not done this, don’t plan on flying 
your plane; you’re grounded.
THE ILLUSION
 Most owners never think a new 
Airworthiness Certificate needs to be 
issued, and as a result, get into trouble. 
Their view of the matter is, “I painted my 
plane. I’ve complied with the registra-
tion requirements. Why do I need an 
new Airworthiness Certificate”?
 You are correct to some extent, to 
question the requirement. Nothing 
about a new N-number makes an air-
craft inherently un-airworthy. BUT, the 
N-number on your old airworthiness 
certificate has your old N-number, thus 
you would be flying with an invalid Air-

worthiness Certificate, and we all know 
that’s a no-no.
 The critical issues here aren’t just 
fending through the FAA bureaucratic 
process. The real critical issues to real-
ize are these events/dates are strictly 
construed. 10 days means 10 days, not 
11 days. If you fly without proper docu-
mentation, it’s not just illegal; it subjects 
you to FAA sanctions. It’s possible that, 
since you would be flying illegally, your 
insurance might not cover an accident.
 Don’t take even the most casual 
things in aviation for granted. Certainly, 
getting a new N-number can provide 
an expression of personal pride, but 
it should be done with the realization 
that, like flying itself, it must be done 
correctly.

Fly safe. 

Endnotes
1 *Dennis R. Haber is a sole practitioner at his 
firm Dennis R. Haber P.A. His practice areas 
include aviation law, business, commercial liti-
gation, as well as real estate law in New York, 
Washington DC and Florida. Dennis has been 
flying for over 42+ years and has never pulled 
the chute in order to effectuate a successful 
landing . . .yet. Currently he is also serves as 
director and member of the Cirrus Owners Pilot 
Association (COPA). He can be reached at den-
nis@Av8Lawyer.com.

 FAA Registry, N Number Availability Inquiry. See 
http://registry.faa.gov/aircraftinquiry/NNAV_In-
quiry.aspx.

2 Registry Aircraft N-Number Reservation. See 
http://aircraft.faa.gov/e.gov/NN/.

3 FAA REGISTRY N-Number Renewal Identi-
fication. See http://aircraft.faa.gov/e.gov/nr/.

4 Letter should be addressed to: FAA Aircraft 
Registration Branch, AFS-750 P.O. Box 25504 
Oklahoma City, OK 73125-0504

"Name Game"
continued from previous page

file:///H:/Projects/Newsletters/Layouts/AVIATION/July%202014/dennis@Av8Lawyer.com
file:///H:/Projects/Newsletters/Layouts/AVIATION/July%202014/dennis@Av8Lawyer.com
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Good For Another Two Years
S.V. Dedmon

 Every two years I have something 
new to write about as that it is the 
time to do my biennial flight review. 
Per Federal Aviation Regulation (FAR) 
61.56(a-i) every two years pilots are 
required to receive a minimum of 1 hour 
of flight training and 1 hour of ground 
training to act as pilot in command of 
an aircraft. There are some exceptions 
explained in the regulations, which can 
be used to meet the requirements, but 
generally, all of us who want to stay 
legal must comply with the ground and 
flight requirements. 
 As I have written in 
the past, I try to come 
up with some innovated 
way to meet the man-
dated FAR. This time 
the chosen method was 
to fly a Cessna 172 
with a glass panel as 
opposed to one with 
round dials, or in pilot 
lingo, steam gauges. 
Although I work for Em-
bry-Riddle Aeronautical 
University (ERAU) and 
our fleet of training air-
craft of 172s and DA 
42s have glass panels, 
I have been a pas-
senger, but never the 
pilot. The one time as 
the passenger in one 
of our glass 172s was 
to take me to pick up a 
WACO AS Model 10 previously owned 
by John Paul Riddle. Thus, the contrast 
between old and new technology was a 
bit obvious, within hours of each other. 
So, the prospect of actually flying a 
glass cockpit aircraft was something 
to look forward to.
 The next issue was finding some-
one with, and somewhere to fly. As it 
turned out, the answer was in my own 
backyard, so to speak. Although an 
interesting, but long story, the bottom 
line was a recent houseguest, Warren 
Mays would be the someone and his 
place of employment the somewhere. 
As a graduate of Liberty University’s 
aviation program and hoping to be 

ultimately become an airline pilot he a 
was flight instructing at Florida Flyers in 
St. Augustine, Florida. A few sent and 
received text messages later the flight 
was scheduled.
 Upon arrival there was some pa-
perwork required by Florida Flyers I 
was required to complete. Some was 
required due to the aftermath of 9/11 
and part liability related, pretty much 
normal stuff. Warren then started the 
required general operating rules review. 
When that was complete he explained 

basic systems from the G-1000’s oper-
ating manual. Even though everything 
made sense at the time, the explana-
tions regarding the displays and the 
functional issues related to changing 
screens and what buttons did what was 
lost well before we got to the plane. My 
focus was more on where to find basic 
flight information and how it differed in 
appearance from the round dials I have 
in my Cardinal RG. As in real estate, 
location, location, location was the key. 
 Proceeding through the security 
doors we then were on the ramp and 
on the way to the airplane. With all ap-
propriate appreciation and respect as 
a former Skyhawk owner, in the end 

a 172 is a 172 no matter if it is the S/
SP model. The exterior preflight was, 
except for a few added fuel sumps I 
did not remember, normal. I did have to 
look closely inside to find the fuel quan-
tity gauges. The same was the case 
once inside the plane except for the ob-
vious panel that looks like my television. 
Once the system came to life and I saw 
all the flight data instruments displaying 
information within millimeters of each 
other was really neat. As you may know, 
there were airspeed, artificial horizon, 

and altitude round dial 
back ups. So, if I got to 
information saturated 
they were there for me 
to fall back on. Once 
fired up, to allow me to 
get my instrumentation 
situational awareness 
while taxing, Warren 
handles the commu-
nications. Run-up was 
normal albeit looking 
at digital readouts for 
engine operations. 
 Once cleared for take-
off, watching the air-
speed ribbon was cool 
and other than glanc-
ing at the rpms I could 
have well been flying 
a round dial airplane 
as pitch, bank, attitude 
have little to do with 
what the glass could 

tell me. Once Warren told me what the 
target climb speed was, correlated to 
the attitude relevant to the horizon, then 
combined with using the electronic trim 
just to relieve the yoke pressure I barely 
looked at the panel. 
 Back to the review, we did straight 
and level flight, stalls, and steep turns 
all basic flight maneuvers. While do-
ing the stalls it was interesting to hear 
the stall warning horn but not in the 
way I was used to. If I understand all 
I know, but not certain of that it is my 
understanding it was the autopilot that 
was giving me an aural warning. One 
question I did ask while doing turns 

Glass panel of the 172 flown by the author
Source: Warren Mays

Continued on next page
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was where was the turn and bank co-
ordinator. When it was pointed it took 
me a couple looks to make sure I was 
stepping on the ball, which 
of course was not a ball at 
all. I know this is a recur-
ring them, but because a 
172 is so gentile the flying 
was a non-event.
 Having said all the 
above as to the flying char-
acteristics, the G-1000’s 
strength is in its naviga-
tion capabilities. To get 
a feel for what it could 
do, I asked Warren to fly 
while I pushed buttons 
and turned knobs. While 
playing I marveled at all 
the thing the system could 
tell me as well as all it 
could do to make getting 
from one point to another 
a stress free event. Look-

Another Two Years
continued from previous page

ing at GPS satellite reception to flight 
planning, to moving map displays, set-
ting way points, to instrument approach 
information/navigation, the information 
seemed limitless. I could see how one 
could get absorbed in the technology, 
much like I did when using my LORAN, 
many, many years ago.

 After satisfying my curiosity, we flew 
back to the airport for a few touch and 
go landings. After taxiing in and shutting 
down Warren and I debriefed the flight 
and he asked if I had any questions, 
which I actually did not as everything 
as to the G-1000 was still being pro-
cessed. The flight was informative from 

a technological standpoint 
but more to the point a 
BFR is about knowing 
the regulations and fly-
ing skills. No matter how 
much or what type of in-
strumentation aircraft may 
have, it is all about using 
and not being consumed 
by it. Until next time...
 As a footnote to this 
story, two months after 
Warren acted as my flight 
instructor for this flight 
review he as selected for 
pilot training at Express 
Jet. It appears if he could 
survive flying with me, he 
is qualified to carry pas-
senger for an air carrier! 

Instructor pilot for author’s biennial flight review: Warren Mays
 Source: Warren Mays

 At the annual June 
meeting in Orlando the 
Aviation Law Bar Com-
mittee was informed 
Embry-Riddle Aeronau-
tical University (ERAU) 
had awarded a $700.00 
scholarship to Ms. Ka-
mouy Brooks. Kamouy, 
is a junior majoring in 
Aeronautical Science.  
In addition to her pilot 
aspirations, she also takes courses 
in air traffic management as well as 
occupational safety.  Scholastically, 
she will be taking a 3.233 into the fall 
2014.
 After obtaining her undergraduate 
degree she also hope to continue her 
education as she pursues a Masters 

in Aeronautics degree.  
As I can personally at-
test, Ms. Brooks has a 
direct affiliation to avia-
tion law as she was a 
student in my Aviation 
Law class during the 
spring 2014 semester.
 Upon being not i-
fied of the scholarship, 
Kamouy said she was 
humbled and thankful 

the University selected her and be-
lieved receiving the scholarship was 
an honor and a blessing.  As a com-
mittee, we would like to congratulate 
Ms. Brooks and wish her the very 
best as she seeks to fulfill her aviation 
dreams and aspirations.
 The Eilon Krugman-Kadi scholar-

ship, was the result of the commit-
tee’s efforts to endow a scholarship in 
the name of long time aviation law at-
torney and pilot Eilon Krugman-Kadi.  
As Embry-Riddle was Eilon’s under-
graduate alma mater, the committee 
felt it appropriate the scholarship 
originate there as a means to provide 
financial assistance to future genera-
tions of aviators.  To endow the schol-
arship, committee members made 
the personal contributions required 
to meet the financial requirements 
as established by the university for 
scholarships of this nature. Since its 
inception in 2009, the yearly schol-
arship award available to qualified 
students has continued to rise, based 
in part on continued contributions by 
committee members. 

Aviation Law Bar Committee Continues To 
Influence the Lives of Aspiring Aviators
S.V.(Steve) Dedmon

Ms. Kamouy Brooks
Source:  Ms. Brooks
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 In years past, I found the idea of using 
a Driver’s License instead of a FAA Third 
Class Medical Certificate to be unneces-
sary. But as I have gotten older, as my 
medical conditions have become too nu-
merous to list on the medical form that the 
Aviation Medical 
Examiner hands 
to me and as the 
process of obtain-
ing a medical at 
all becomes more 
and more difficult; 
I have started to 
change my opin-
ion. In March of 
2012, both AOPA 
and EAA jointly 
filed a petition asking the FAA to allow 
pilots to use their Driver’s License instead 
of a FAA Third Class Medical Certificate 
for extremely limited types of flights. For 
two (2) years, the FAA gave excuse after 
excuse for refusing to act on this Petition. 
This is not the first time that the FAA has 
ignored repeated requests for minimum 
easing of some of the more-archaic pro-
vision of the Application for Third Class 
Medical Certificate, going back decades. 
 Representative Todd Rokita (R-IND), 
who happens to be a member of the 
House General Aviation Caucus finally 
took exception to the FAA’s cavalier at-
titude in its flip refusal to even acknowl-
edge the repeated requests of organiza-
tions representing a legitimate interest 
of tens of thousands of General Aviation 
pilots. Along with 24 other House Spon-
sors, Representative Rokita drafted and 
filed House Resolution 3708, entitled The 
General Aviation Pilot Protection Act on 
December 11, 2013. Unlike the AOPA/
EAA Petition which timidly asked for 
only a minor number of general aviation 
activities to be conducted using a Driver’s 
License in lieu of an FAA Medical Certifi-
cate, HR 3708 boldly kicks in the door and 
would allow most piston-engine, day-VFR 
non-commercial flights to be conducted 
using the pilot Driver’s License instead of 
the FAA Medical Certificate.
The Senate has also taken up the cause. 
On March 11, 2014 Sen. John Boozman 

(R-Arkansas), Pat Roberts (R-Kan.), 
and Jerry Moran (R-Kan.), members 
of the Senate GA Caucus, introduced 
legislation in the Senate related to this 
issue. The Senate’s version S. 2103 is 
identical to that of H.R. 3708. With Sun ‘N 

Fun approaching, 
it would be a good 
idea for each pilot 
and each attorney 
to become familiar 
with both the EAA/
AOPA Petition and 
H.R. 3708/S. 2103 
legislative initia-
tives and to urge 
their passage.
 U n d e r  t h e 

EAA/AOPA Petition, Pilots using their 
Driver’s License would only be able to 
operate non-commercial VFR flights in 
single-engine aircraft with 180 horse-
power. The aircraft could have only four 
(4) or fewer seats and could not have re-
tractable gear. Although the Aircraft could 
have up to four (4) seats, pilots would be 
limited to flights with a maximum of one 
(1) passenger. In order to participate in 
this program, pilots would be required to 
take recurrent safety training to help them 
accurately assess their fitness to fly.
 In contrast, under the General Aviation 
Pilot Protection Act, pilots could use their 
Driver’s License to fly non-commercial 
VFR flights in any aircraft weighing up to 
6,000 pounds having no more than six 
(6) seats. Pilots would be allowed to carry 
up to five (5) passengers at altitudes of 
below 14,000 feet msl, and fly no faster 
than 250 knots. Note the absence of any 
requirement for fixed gear or for any kind 
of recurrent training under HR 3708. 
 When aides in Representative Rokita’s 
office were asked why they limited flights 
to VFR only, and did not include IFR, they 
were advised that the sponsors believed 
that current language was the maximum 
that would likely to pass. 
 I have long been a proponent for a 
significant reduction in the medical certi-
fication of non-professional pilots in light 
of the reality that between certifications 
we are all required to be “on our honor” 

and to “self-certify” our safety for flight at 
the same time that pre-flight our aircraft. 
I would urge you all to take a minute to 
call Representative Rokita and the other 
sponsors of HR 3708, as well as any 
other Congressman and Senators that 
you know and urge them to push for the 
passage of HR3 3708 and to put forth 
a Companion Bill in the United States 
Senate [the opinions expressed herein 
are those of Charles R. Morgenstein, 
individually, and do not necessarily rep-
resent the opinions of the Aviation Law 
Committee of the Florida Bar.] 

* Charles R. “Charlie” Morgenstein’s 
law firm, Mmo Legal Services, LLC in 
Boca Raton, provides legal services 
exclusively to the aviation industry. He 
is Florida Bar Board Certified in Avia-
tion Law and is the current chair of the 
Florida Bar’s Aviation Law Committee. 
He can be reached at 8000 North Fed-
eral Highway, Suite 207 Boca Raton, 
Florida 33487-1681, or by phone at (561) 
953-5025, Fax: (561) 953-5024, or by 
e-mail at charlie@mmolegal.com.

Alternatives to the FAA Third Class Medical
Charles R. Morgenstein, Esq.*
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Administrator v Pirker
An Overview of a Complicated Aviation Issue
With Potential Constitutional Ramifications

S.V.(Steve) Dedmon*

 Earlier this year the Lakemaid Beer 
Company posted a video on YouTube 
showing a drone1 delivering a case of 
Lakemaid beer to fishermen on Lake 
Mille Lacs in central Minnesota.2 The 
video depicts 
the beer being 
taken from the 
store, connect-
ed to a vehicle 
with six inde-
pendent verti-
cal propellers, 
flying over an 
onlooker and 
ultimately be-
ing delivered 
to the anglers. 
P o s t e d  o n 
the Lakemaid 
Beer’s homepage,3 the video ultimately 
got the attention of the Federal Aviation 
Administration (FAA). It got not only 
their attention but ire as well. The FAA’s 
response was a cease and desist order 
calling on Lakemaid to discontinue 
even considering using drones for 
what the FAA considered commercial 
operations.4 This is not the FAA’s first 
foray into exercising its regulatory au-
thority, as they are currently involved 
in an administrative law case that will 
help clarify not only their authority, but 
also the rights of those who are hoping 
to use this technology for commercial 
purposes.
Pending Administrative Action: Ad-
ministrator v Pirker
 On April 13, 2012, Raphael Pirker 
was advised through a Notice of Pro-
posed Assessment (Notice) the FAA 
was proposing a civil penalty in the 
amount of $10,000.00 against him.5 On 
June 27, 2013 the FAA through an Or-
der of Assessment (Order) alleged that 
on October 17, 2011 Raphael Pirker 
remotely piloted a Ritewing Zephr6 
powered glider in the vicinity of the 
University of Virginia (UVA).7 The Order 
made numerous charges including: the 
aircraft was a UAS; Pirker did not pos-
sess a FAA pilot certificate; the aircraft 

had a camera mounted on it which sent 
real time video to Pirker; he was com-
pensated by Lewis Communications to 
supply aerial photographs and video of 
the UVA campus and medical center; 

and finally he 
de l ibera te ly 
operated the 
aircraft at low 
altitudes over 
vehicles, build-
ing, people, 
s t ree ts  and 
structures.8 As 
a result of their 
assertions the 
FAA’s Order 
alleged Pirker 
operated an 
aircraft  in a 

careless and reckless manner which 
was in violation of FAR § 91.13(a), 
which states that no person may oper-
ate and aircraft in a careless or reckless 
manner so as to endanger the life or 
property of another.9 Pursuant to 49 
U.S.C. §§46301(a)(1) and (d)(2) and 
46301(a)(5) he was assessed a civil 
penalty in the amount of $10,000.00.10

Respondent’s Motion to Dismiss
 Pirker, through the firm of Kramer 
Levin Naftalis & Frankel LLP, filed a thir-
ty-five-page Motion to Dismiss (Motion) 
in response to 
the FAA’s Or-
der on Septem-
ber 27, 2013.11 
The Motion be-
gan by arguing 
there are no 
existing Fed-
eral Aviation 
Regu la t i ons 
(FARs) govern-
ing the opera-
tion of model 
a i rcraf t . 12 In 
defense of this argument, the Motion 
looked historically at the unregulated 
operations of model airplane. This 
overview began with the national promi-
nence of model aircraft as exemplified 

by the National Aeromodeling Champi-
onship in 1923,13 then the subsequent 
creation of the Federal Aviation Agency 
by the Federal Aviation Act of 1958 and 
its emphasis on the safety of passenger 
transit in the air.14 They bolster their 
unregulated argument by citing gover-
nance of model aircraft have been, and 
continue to be governed by voluntary 
guidelines as outlined in the June 9, 
1981 FAA Advisory Circular 91-57 
which expressly states, “ [T]his advisory 
circular outlines, encourages voluntary 
compliance with, safety standards for 
mode aircraft operators.”15 
 As applicable to the aircraft flown by 
Pirker, the Motion notes the term “model 
aircraft” is not defined, but relies on the 
obvious meaning of a model as being 
“one that is powered, flies through the 
air and is controlled by a remote opera-
tor or pilot, thus making it unmanned.”16 
Their response then address such is-
sues as lack of guidelines prescribed 
for minimum distances model aircraft 
should be flown from spectators, lack of 
minimum altitudes standards for model 
aircraft operations, sufficient distance 
from populated areas is voluntary 
and those distances have never been 
explained, nor have they been heeded-
all of which the FAA alleged were 
violated.17 Finally, the Motion notes, 

as to AC 91-
57, that is has 
been the FAA’s 
sole guidance 
on the opera-
tion of model 
a i rcraf t  and 
re i terates i t 
i s  a  vo lun -
tary standard, 
does not carry 
the weight of 
law, and has 
never been en-

forced.18 
 Pirker’s next arguments address the 
FAA’s lack of personal jurisdiction over 
Pirker as a citizen of Switzerland and 

Continued on page 10

Ritewing Zephyr
Source: ritewingrc.com

Lakemaid Beer Drone
Source: lakemaidbeer.com
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SequeStration: How tHe Faa DeciDeD wHicH 
airport towerS Stay anD wHicH oneS Go*

By S.V.(Steve) Dedmon**

 In light of government dictates re-
quiring mandatory fiscal belt tightening, 
the Federal Aviation Administration 
(FAA) has not been immune to looking 
for ways to comply. Already we have 
experienced the furloughing of air traffic 
controllers, resulting in the slow down of 
air travel. Responding, at Mach speed 
Congress passed emergency legisla-
tion permitting the FAA to move funds 
allotted to other programs 
to thus allowing reinstate-
ment of the controllers.1 To 
this end, President Obama 
signed Public law 113-9 
into law on May 1, 2013.2 
The Mach speed reference 
used above alludes to re-
ports that some of the bill 
was handwritten and had 
grammatical errors, which 
had to be corrected before 
it could be signed.3 While 
the public perception of the 
results of the bill focused 
on air traffic delays, one of 
the lesser-known conse-
quences affecting general 
aviation airport towers that 
were slated to be closed 
by the original sequestra-
tion legislation only now to possibly be 
saved as a result of 113-9.4 The focus of 
this paper will be to look at the process 
the FAA used, and may possibly use in 
the future to pick those contract tower 
airports it decides to close should these 
fiscal circumstances be repeated.5 

Overview
 There are currently 19,786 airports 
of which 540 have a control tower.6 Of 
these, 251 are contract towers.7 The 
FAA began contracting with private con-
tractors for air traffic control services 
in 1982 through the Contract Tower 
Program.8 The program grew from five 
Level 1 facilities to 27 by 1993 then to 
160 by 1997.9 Due to a lawsuit by the 
National Air Traffic Control Associa-

tion in 1998, based on failing to do a 
study in compliance with the Office of 
Management and Budge requirements, 
the FAA suspended Level 1 criteria.10 
As a matter of practicality, the FAA has 
not used the Level 1 description since 
1998;11 however, the towers subject 
to closure are visual flight rule (VFR) 
towers providing runway separation 
and sequencing but do not provide ap-

proach or departure control.12 
 On March 13, 2013 the FAA ordered 
the closing of 149 contract towers 
representing services provided by 
three contractors.13 The FAA picked 
these facilities based on analyzing 
the number of airport operations for 
fiscal years 2012. In the case of these 
airports slated for closure they were 
determined to handled less than 10,000 
commercial operations and less than 
150,000 in total aircraft operations.14 
Additionally, the airport towers were 
not staffed on a full time basis, making 
them unmanned and thus non-towered 
facilities for a portion of a twenty-four 
hour day.15 In response to the decision 
to close the airports, a cross section of 

affected airports from around the coun-
try filed suit against the FAA to enjoin 
the closures.16 
FAA Closure Decision Process
 The original number of airports 
picked for closure was 189. In addition 
to the criteria described above the FAA 
used a multilevel process to reach that 
number. The second level of review 
included discussions with the De-

partment of Transportation 
involving significant threats 
to national security, sig-
nificant, adverse economic 
impact beyond that to the 
local community, significant 
impact on multi-state trans-
portation, communication or 
banking/financial networks 
and the extent to which an 
airport currently served by 
a contract tower is a criti-
cal diversionary airport to a 
large hub.17 After receipt of 
comments from 159 of the 
189 impacted towers the 
FAA did a three-tiered re-
view.18 At this level of review, 
the FAA solicited comments 
from the Department of De-
fense (DOD) and Homeland 

Security for security implications.19 A 
team of seven FAA and DOT senior 
executives or managers reviewed the 
first team’s input (including additional 
requests of the DOD) and then made 
their recommendations to the agency 
and Departmental leadership.20 The 
FAA and Departmental senior leader-
ship, who reviewed the recommenda-
tions and examined key elements of the 
feedback and supporting information 
made the final review and applying the 
four national interest factors mentioned 
above, 40 sites were removed from 
consideration leading to the announce-
ment of the final defunding list on 
March 22, 2013.21 Another major factor 

Continued on page 17

Ormond Beach Contract Control Tower
Source: Daytona Beach News-Journal, David Tucker
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Continued on next page

the FAA resorted to regulating using 
policy statements, as opposed to the 
rulemaking process under which they 
are bound.25 To underscore this point, 
the Respondent then turns their atten-
tion to a 2005 FAA Memorandum and a 
FAA 2007 UAS policy notice where the 
FAA notes and acknowledges the term 
“model aircraft” in advisory circulars.26

 The 2005 Memorandum, titled AFS-
400 UAS POLICY 05-01 expressly said 
[t]his policy is not meant as a substitute 
for any regulatory process. 27 Interest-
ingly, the Motion notes, it provides an 
internal FAA definition for unmanned 
aircraft,28 but which as yet, has not 
been included in any Federal Aviation 
Regulation(s) (FAR). In this memoran-
dum it references Advisory Circular 
(AC) 91-57 related to voluntary safety 
standards (emphasis added) for opera-
tion of model aircraft while making no 
regulatory distinction between model 
aircraft flown for business purposes 
between those flown for recreational 
purposes.29 It also speaks to safety re-
sponsibilities of UA pilots, holding them 
to the standards of pilots of a manned 
aircraft as defined by 14 CFR 91.13.30 
 The respondents then moved to the 
FAA’s 2007 UAS policy notice (2007 
Notice). Therein it includes definitions 
for unmanned aircraft31 and acknowl-
edges the only FAA guidance with 
respect to model airplanes is AC 91-57, 
albeit adding a limitation that it applies 
to model aircraft flown for hobby or 
recreation use.32 It is here the Pirker’s 
Motion sites the FAA has included two 
new rules couched as “policy.”33 
 First, the Motion highlights the 
restrictions levied by the FAA that a 
model aircraft cannot be operated for 
a “business” purpose, and second, a 
model aircraft operated for a business 
purpose requires a Certificate of Autho-
rization (COA) or special airworthiness 
certificate and therefore is subject to 
the FARs.34 The Motion argues the 
2007 Notice includes a strict prohibi-
tion on model aircraft as the FAA has 
now reclassified them as an UAS, thus 
requiring “specific authority” to operate 
them in the National Airspace System; 
however, this “specific authority” is 
nowhere to be found in the FARs.35 
The Respondent then underscores 
the FAA’s inconsistency as they fail to 
define a business purpose and how it 

Administrator v Pirker
Continued from page 8

could be interpreted more or less broad 
in light of a commercial operator as de-
fined by 14 C.F.R. § 1.1.36 The Motion 
then reiterates “business purpose” is 
not found in the FARs, thus there is no 
basis in regulation or in the voluntary 
AC 91-57 pertaining to UASs thus the 
legal prohibition is either an invalid 
legislative rule or nothing more than an 
non-binding policy statement.37

 The next argument the Respondent 
makes is the infamous, if it quakes like 
a duck analogy as applied to the 2007 
Notice. There are two methods the 
court has used to determine whether 
a regulatory action constitutes prom-
ulgation of a legislative rule as defined 
in Croplife Am. V EPA 329 F.3d 876, 
883 (D.C. Cir. 2003) and Molycorp Inc. 
v EPA, 197 F.3d 543, 545 (D.C. Cir. 
1999).38 The former looks at the effects 
of the agency action, including whether 
the agency has imposed any rights or 
obligations or genuinely left the agency 
and its decision makers free to exer-
cise discretion.39 Molycorp establishes 
three factors to establish promulgation: 
the Agency’s own characterization of 
the action, whether the action was 
published in the Federal Register and 
whether the action has binding effects 
on private parties or on the agency.40 
 Ultimately, the Motion concludes 
the 2007 Notice satisfies all the factors 
related to making a legislative rule. The 
Notice specifically says “no person may 
operate”41 an unmanned aircraft system 
without a COA or airworthiness certifi-
cate, imposes upon the public the ob-
ligation of obtaining “specific authority” 
for UAS operations and leaves no dis-
cretion to agency decision makers.42 By 
implication the 2007 Notice announces 
to the public that flying a model airplane 
for commercial purposes is illegal as it 
eventually applies unspecified FARs, 
and as a result satisfies the Croplife 
and Molycorp tests for determining 
the 2007 Notice constitutes legisla-
tive rulemaking making it procedurally 
flawed and inapplicable to prohibition 
of commercial operations.43

 To reinforce, yet again, its asser-
tion the 2007 Notice is regulatory the 
Motion cites various instances where 
the FAA has used it to issue cease-
and-desist letters to shutdown model 
aircraft business operations.44 Taking 

lack of jurisdiction over the navigable 
airspace in which the model aircraft 
was operated.19 Speaking to personal 
jurisdiction the Respondent looks to 
the FAA Compliance and Enforcement 
Program, Order 2150.3B for guidance. 
In part this says, violations committed 
by foreign persons, except Canadians, 
are referred to the appropriate foreign 
aviation authority through the Depart-
ment of State and the result should 
be FAA policy in matters of this type 
requires they refrain from enforcement 
against foreign persons.20 On this mat-
ter the Motion declares the personal 
jurisdiction argument does not man-
date dismissal, but demonstrates the 
political and social pressures related to 
operating drones in the United States 
have led the FAA to cast aside law and 
order.21

 The Motion then challenges the 
FAA’s jurisdiction over the airspace in 
which the UAS was operated, as it was 
not “navigable airspace” as defined by 
49 U.S.C. § 40102 specifically to be...
airspace above the minimum altitudes 
of flight prescribed by regulations...
including airspace needed to ensure 
safety in the takeoff and land of air-
craft.22 The FAA alleged Pirker’s UAS 
operations were at very low altitudes, 
inside a tunnel, below tree top level, 
and underneath a pedestrian overpass. 
That being the case, the Respondent 
argued those flight operations did not 
specifically fall within the confines of 
49 U.S.C. § 40102 and thus the FAA 
lacked jurisdiction over the airspace.23

 The focus of the Motion then shifts 
to the procedural process as mandated 
by the Administrative Procedures Act 
(APA) and national policy or lack there-
of as applicable to Pirker’s operations. 
In preparing to address the perceived 
procedural errors, the Motion looked 
historically at the FAA’s lack of timeli-
ness regarding rulemaking, specific 
to UAS operations. In doing so, they 
cited mandated Congressional dead-
lines the FAA had missed pertaining to 
selected test sites and lack of a notice 
of proposed rulemaking specifically 
addressing “small” UAS operations.24 
For these reasons the Motion asserted 
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it to the congressional level, the Mo-
tion cites where the FAA has asserted 
to Congress the 2007 Notice bans 
non-recreational operations.45 In part 
the language in a letter to Congress-
woman Doris O. Matsui indicated the 
2007 “formal policy” published by the 
FAA is the source of a mandatory 
rule requiring compliance with “higher 
standards” and for the first time after 
decades of “voluntary compliance 
with safety minimums” subjects non 
recreational operation of model aircraft 
to the FARs.46 Ultimately, the Motion 
then uses language from Croplife as a 
definitive statement against the use of 
the 2007 Notice to prohibit commercial 
UAS operations by citing...[B]ecause 
the new rule effects a dramatic change 
in the agency’s established regulatory 
regime, the EPA was (and by reference 
the FAA is) required to follow notice and 
comment procedures, which the Motion 
contends the FAA has historically failed 
to do.47 
 To conclude their argument the Re-
spondents states FAA policy pertaining 
to UAS operations is not binding on the 
public,48 it is not an interpretative rule 
warranting any deference, the 2007 
Notice fails to interpret any regula-
tion or statute49 and the FAA’s implicit 
interpretation concerning commercial 
model aircraft operation is clearly er-
roneous.50 The Motion ends by asking 
the Administrative Law Judge to dis-
miss the Complaint in its entirety with 
prejudice.51

The FAA Responds
 In it response to the Pirker Motion 
the FAA recognizes six assertions 
made by the Respondent.52 These 
include, there is no existing Federal 
Aviation Regulation (FAR) govern-
ing operation of model aircraft;53 the 
“public record” confirms model aircraft 
operation is unregulated; the FAA has 
expressly declined to regulate “model 
aircraft; the FAA lacks jurisdiction 
to regulate anything outside of the 
“navigable airspace;” the FAA faces 
“pressure” due to the public’s concern 
about “drones;” and the FAA policy 
statements concerning UAS operation 
are not binding or enforceable.54 They 

do not specifically address each of the 
Respondent’s claims except to say they 
are unfounded, irrelevant for purposes 
related to a Motion to Dismiss or rely on 
unsupported and contested questions 
of fact, which should be resolved at a 
hearing.55

 The FAA does assert their authority 
to regulate aircraft in U.S. airspace is 
unquestionable.56 To reinforce this as-
sertion, they argue the regulation the 
respondent violated, 14 C.F.R. § 91.13 
was properly promulgated through 
the notice and comment process and 
as such consistent with its authority 
and in compliance with the regulatory 
process.57 They continue by affirming 
Advisory Circular (AC) 91-57 and 2007 
Notice of Policy pertaining to operation 
of unmanned aircraft in the Nation Air-
space System (NAS) are clearly consis-
tent as both address UASs as “aircraft” 
within the statutory and regulatory 
definitions of “aircraft.”58 Furthermore, 
the FAA’s focus is not so much on the 
category of the UAS or its operation, 
but whether they were being flown in a 
careless or reckless manner.59 
 At this point, FAA alleges Pirker 
makes legal allegations that cannot 
be supported and should be made on 
the record as opposed to alleged in 
a Motion to Dismiss.60 One such ex-
ample pertains to safety assertions the 
Respondent made, without applicable 
affidavits or other admissible evidence 
related to how he operated the drone 
in a safe manner, which the FAA con-
tends makes the motion more properly 
characterized as one for summary judg-
ment.61 The FAA then defends the suf-
ficiency of their complaint as it relates 
to violation of 14 C.F.R. § 91.13 as to 
careless and reckless operation of an 
aircraft, specifically and unambiguously 
as to the time, location, and activities 
the aircraft was involved, in direct viola-
tion of the FAR.62 
 Attacking the Respondent’s claim 
the FAA lacks jurisdiction over opera-
tion of aircraft below navigable airspace 
they cite 49 U.S.C. § 401103(b)(1), 
which in part says “[t]he Administrator...
shall develop plans and policy for the 
use of navigable airspace and assign 
by regulation or order the use of the air-
space necessary to ensure the safety of 
aircraft and the efficient use of airspace 
(emphasis added).63 They acknowl-

edge the Respondent accurately de-
fined navigable airspace yet argue that 
definition does not in any way, explicitly 
or implicitly define the outer limits of the 
FAA’s authority to regulate airspace.64 
They conclude this defense by saying 
the FAA’s mandate to regulate the use 
of all airspace to “ensure the safety” of 
aircraft, for “protecting and identifying” 
those aircraft and for “protecting indi-
viduals on the ground” is not confined to 
the “navigable airspace.”65 Addressing 
AC 91-57 and the 2007 Notice, the FAA 
avows both policies provided additional 
guidance to UAS operators to assist 
them in operating UASs safely, thus 
holding them to do so in a manner that 
is neither careless nor reckless.66

 The FAA then confirms its authority 
to regulate aircraft as defined in 14 
C.F.R. § 1.1 and 49 U.S.C. § 40102(a)
(6).67 Countering the Respondent’s as-
sertion regarding AC 91-57 as applied 
to UASs in general, and model aircraft 
in particular, are “subject to non-regula-
tion,”68 and that the FARs do not apply 
to UASs, the FAA states unequivocally 
those assertions are groundless.69 The 
motion then specifically attacks the im-
plication in the Respondent’s argument 
that every regulation in part 91 must 
apply to UAS operation and if that is not 
so, then none do, reminding Pirker that 
he must read the plain wording of the 
regulations to understand their scope 
and applicability.70 Thus, every section 
of Part 91 need not apply to UASs in 
order to make the prohibition on care-
less and reckless operation applicable 
to Pirker’s operation of a UAS.71

 The last argument the FAA made 
was 14 C.F.R. § 91.13(a) applies to 
unmanned aircraft systems and for 
emphasis recites the regulation as well 
as reciting the definition of an aircraft in 
14 C.F.R. § 1.1...stating as to the later, 
their careless or reckless operation is 
prohibited.72 14 C.F.R. § 91.1 is then cit-
ed as a means to provide examples of 
other aircraft falling under the authority 
of the FAA.73 From this point, the FAA’s 
argument is although UASs are not 
specifically addressed in this section, 
they are not removed from the definition 
of aircraft or are the FARs required to 
give them special treatment and thus 
exempt them from being aircraft under 
14 C.F.R. § 1.1.74 In summation, the 

Administrator v Pirker
Continued from previos page

Continued on next page



12

FAA suggests the regulatory definition 
of aircraft requires a broad application, 
includes UASs, and that nothing in AC 
91-57 or in the 2007 Notice permits 
them being operated in a careless or 
reckless manner.75

Pirker Replies Yet Again
 Continuing the battle of the briefs, 
Pirker’s attorneys respond with a reply 
memorandum supporting their Motion 
to Dismiss (Reply).76 The Reply makes 
numerous salient points as related to 
lack of consistent enforcement by the 
FAA, the FAA’s admission the 2007 
Notice is not mandatory, the term 
“unmanned aircraft system” is not 
in any FARs, and public statements 
by the FAA maintaining the intended 
mechanism of enforcement of the com-
mercial ban would be the recklessness 
standard of 14 C.F.R. 91.13.77 However, 
it is the Reply’s preliminary statement, 
which sets the tone and is the empha-
sis of the Respondent’s rebuttal as 
it concentrates on the overextension 
of both the FAA’s interpretation of 14 
C.F.R. §1.1 as it defines aircraft and the 
extension of their jurisdiction, which the 
Respondent contends is outside that of 
navigable airspace.78

 The defense that model airplanes 
are not “aircraft” under FAR §1.1 be-
gins with a historical look at legislation, 
concentrating on aircraft in reference to 
manned flight.79 Citing the 1958 Fed-
eral Aviation Act,80 the Reply highlights 
its enactment as a means to protect 
passenger safety and by implication, 
manned not unmanned flight.81 The 
Reply then attempts to underscore the 
definition of “aircraft” in 49 U.S.C. § 
1301(6) (1958)82 and how it should be 
not be applied to the “contrivance” but 
to the person (emphasis added) who 
uses an aircraft, as pilot/copilot/pas-
senger to navigate or fly in the air.83 To 
do otherwise, the Reply asserts, would 
make Frisbees, golf balls, boomerangs, 
bullets and children’s toys susceptible 
to FAA regulation and thus outside the 
intent of the 1958 Act.84 The argument 
is then extends to 14 C.F.R. § 1.1 as it 
relates to the one who “uses” the device 
to take “flight” - is a person.85

 To undergird their argument, the 

Respondent’s response then looks at 
regulations they consider to be irrec-
oncilable. The first are those related 
to permissible altitudes aircraft fly as 
opposed to model aircraft. 14 C.F.R. § 
91.119 specifically states the minimum 
safe altitude for an aircraft is 500 feet86 
verses AC 91-57’s voluntary maximum 
of 400 feet for model aircraft.87 This, ac-
cording to the Respondent, is a contra-
diction that cannot resolved and would 
in effect give model aircraft no permis-
sible altitude at which to legally fly.88 
The Reply then looks at 18 U.S.C. § 31 
as it defines aircraft as linked to federal 
crimes against aircraft. Using pointing 
a laser at an “aircraft” as an example 
of a federal offense, the Respondent 
argues if this was done at a model 
aircraft then it would be a federal crime 
and go outside the intent of the statute 
to protect passenger aircraft.89 Finally, 
if the definition of aircraft is all-inclusive 
to include models, the Respondent 
points out the National Transportation 
Safety Board (NTSB) has abdicated 
its responsibility to investigate aircraft 
accidents and incidents involving any 
civil aircraft.90 Finally, model aircraft 
operators would be in violation as well, 
for example, for not reporting certain 
damage or flight control malfunctions.91

 After attacking the FAA’s the over-
reaching definition of aircraft the re-
sponse challenges the overextension 
of how the FAA defines navigable 
airspace, i.e. there are no outer limits 
of their authority to regulate airspace.92 
Once again, the Respondent reviews 
the history associated with how the 
court has defined navigable airspace. 
Using United States v. Causby, 328 
U.S. 256 (1946) they argue navigable 
airspace is airspace above the mini-
mum safe altitudes of flight thus dis-
tinguishable from the private airspace 
below it.93 As a result of Causby, they 
cite Congress responds by modifying 
navigable airspace to include airspace 
needed to insure safety in the take-off 
and landing of aircraft then cites Griggs 
v. Allegheny County, 396 U.S. 84 
(1962) to add a correlation between use 
of land presupposes the use of some 
of the airspace above it and as such 
should not be considered navigable 
airspace.94 
 The summation of this argument 
is [T]he FAA’s attempt to capture all 

activity in airspace everywhere elides 
the historic record concerning he cre-
ation of the public navigable airspace 
as it was carved out from the property 
rights of land owner decades ago.95 
The Respondent then reminds the 
Administrator of their acknowledge-
ment that navigable airspace generally 
begins 500 feet above ground level as 
defined in 49 U.S.C. § 40102 (32) and 
as prescribed in 14 C.F.R. § 91.113.96 
Therefore, [E]ven if the FAA regulations 
could be read to apply to model aircraft 
operation, the FAA currently lacks juris-
diction to control or prohibit what people 
do with those devices at altitudes below 
500 feet.97

The NTSB Administrative Law Judge 
Rules
 Procedurally, when the FAA Admin-
istrator levied the order of civil assess-
ment, Pirker had the right to appeal 
to the Board and he did so.98 NTSB 
Judge Patrick G. Geraghty began his 
review by addressing the FAA’s legal 
assertion their allegations must be 
assumed true and evaluated in the 
manner most favorable to them.99 The 
court ruled the argument premature as 
the Respondent’s Motion did not chal-
lenge the sufficiency of the Complaint 
and that the efficacy of the Complaint 
must be deferred pending resolution 
of the issue of Complainant’s authority 
to exercise FAR regulatory action over 
model aircraft operations.100

 Judge Geraghty continues his 
analysis by looking extensively at the 
definition of aircraft,101 beginning with 
the broad interpretation postulated by 
the FAA to include, within its scope, a 
model aircraft as a device or contriv-
ance.102 The court finds that if it were 
to accept the FAA’s interpretative argu-
ment it would, by extension, result in 
the risible argument that a flight in the 
air of, e.g. a paper aircraft or toy balsa 
wood glider, could subject the “opera-
tor” to the regulatory provisions of FAA 
Part 91, Section 91.13(a).103

 The court then looks historically 
at how the FAA has dealt with policy 
notices regarding the word model and 
operator compliance with the require-
ments of FARs. First, the courts finds 
the FAA has historically modified the 
term “aircraft” by prefixing the word 
“model,” to distinguish it from a device 
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or contrivance as articulated in the 
statutory definitions.104 By doing so, the 
court says there is a reasonable infer-
ence the FAA intended to distinguish 
and exclude model aircraft from either 
or both definitions of “aircraft.”105 The 
other historical inconsistency the court 
addresses is the FAA’s failure to require 
model aircraft operators to comply with 
Airworthiness and Registration Certifi-
cation for aircraft.106 By not doing so, 
the court believes there is a reasonable 
inference the FAA has not overlooked 
the requirements, but has excluded 
model aircraft from the regulatory and 
statutory definitions.107

 From this point forward Judge Ger-
aghty’s focuses on policy specifically 
related to operation of model aircraft. 
He begins with Interim Operation Ap-
proval Guidance 08-01 and its prede-
cessor Memorandum AFS-400 UAS 
Policy 05-01 (Sept. 16, 2005)108 noting 
both “specifically eschew any regula-
tory authority of the expressed policy” 
and “this policy is not meant as a substi-
tute for any regulatory process.”109 The 
court concludes policy statements of an 
agency are not binding upon the public 
and neither Policy Memoranda cannot 
be, and are not found, as establishing a 
valid rule for classifying a model aircraft 
as an UAS, or as furnishing a basis for 
assertion of FAR regulatory authority 
vis-à-vis model aircraft operations.110 
 Ultimately, the court finds: neither 
Part 1, Section 1.1, or the 49 U.S.C. 
Section 40102(a)(6) definitions of 
“aircraft” are applicable to, or include 
a model aircraft with their respective 
definitions;111 model aircraft operation 
by Respondent was subject only to the 
FAA’s requested voluntary compliance 
with the Safety Guidelines stated in AC 
91-57;112 Policy Notices 05-01 and 08-
01 were issued and intended for inter-
nal guidance for FAA personnel and are 
not a jurisdictional basis for asserting 
Part 91 enforcement authority on model 
aircraft operations;113 Policy Notice 07-
01 does not establish a jurisdictional 
basis for asserting Part 91;114 and at 
the time of Respondent’s model aircraft 
operation there was no enforceable 
FAA rule or FAR Regulation applicable 

to model aircraft or for classifying model 
aircraft as an UAS.115 Judge Geraghty 
concludes by affirming the Respon-
dent’s Motion to Dismiss, vacating and 
setting aside the Complainant’s Order 
of Assessment, and terminating the 
proceeding with prejudice.116

The FAA’s Appeal and Its Effect
 Wasting no time, the day following 
Judge Geraghty’s ruling the FAA ap-
pealed his decision.117 The appeal was 
based on their concern the decision 
would impact the safe operations of 
the national airspace system and the 
safety of people and property on the 
ground.118 This had the effect of staying 
the judge’s decision until the full board 
rules, thus keeping in force the FAA’s 
assertion any commercial use of a UAS 
is prohibited.119 
Epilogue
 On May 6, 2014 an amicus brief was 
filed in support of Pirker. The Amici 
Curiae are newspaper and magazine 
publishers, broadcast and cable televi-
sion companies, wire services, website 
operators and non profit journalists’ 
associations, who shared an interest 
in ensuring that United States law 
provides maximum opportunities, and 
only narrowly tailored restraints, for 
the safe and lawful use of unmanned 
aerial systems for newsgathering pur-
poses.120 This brief has raised the issue 
from that of commercial operation of an 
UAS to the constitutionally protected 
right of freedom of the press.121 As of 

this writing the NTSB has yet to rule and 
depending on the outcome, this issue 
could be facing the appellate process 
yet again, to either the U.S. District 
Court or the U.S. Court of Appeal.122 
Now that there is a question concern-
ing a constitutionally protected right, 
the U.S. Supreme Court may ultimately 
decide the outcome. Although this case 
originated as an administrative law 
issue, it highlights the length, width 
and depth aviation has on the legal 
landscape. 
Endnotes
* S.V.(Steve) Dedmon J.D. is an Associate 
Professor and Associate Chair of the Aeronauti-
cal Science Department at Embry-Riddle Aero-
nautical University in Daytona Beach, Florida. 
As past chair and current member of the Florida 
Bar’s Aviation Law Committee he has written 
and spoken on a variety of aviation related 
law issues including space law and unmanned 
aerial systems. He is a commercial rated single 
and multi-engine land, single engine sea, glider, 
instrument, and CFI pilot. He also has the honor 
to fly the University’s 1928 WACO ASO Model 
10. He can be reached at dedmo95e@erau.edu.
1 The term drone has been used in a variety 
of contexts, more so associated with the pub-
lic’s perception of what the aviation community 
refers to as Unmanned Aerial Systems (UAS) or 
Unmanned Aerial Vehicle (UAV). For this paper, 
the terms used by the FAA and Respondent in 
the administrative action will be used.
2 Craft brewer Lakemaid Beer’s drone delivery 
hopes put on ice. Delivery system aims to fly 
12-packs to anglers on central Minnesota’s Lake 
Mille Lacs. See http://www.cbc.ca/news/world/
craft-brewer-lakemaid-beer-s-drone-delivery-
hopes-put-on-ice-1.2520252, accessed March 
6, 2014. 
3 See www.landmaidbeer.com
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4 Supra, see note 1. Lakemaid’s president Jack 
Supple claimed an FAA inspector heard him 
talking about his delivery plan on the radio and 
soon a stack of regulatory information arrived, 
including a document titled “Integration of Civil 
Unmanned Aircraft System in the National Air 
Space System Roadmap.” FAA spokeswoman 
Elizabeth Isham Cory said she couldn’t confirm 
that Supple’s radio interview had tipped off an 
inspector, but noted his video was all over the 
Internet. Supple admits he got the idea from 
Amazon.com CEO Jeff Bezos. 
5 Order of Assessment NTSB Docket No. 
2012EA210009 (June 27, 2013).
6 The Ritewing Zephr is made of Expanded 
Polypropylene (EPP) Styrofoam, weighs less 
than 5 lbs. and has a wingspan of approxi-
mately 54 inches. See ReadyMadeRC’s website 
for an upgrade version of the model used by 
Pirker at http://www.readymaderc.com/store/
index.php?main_page=product_info&products_
id=722.
7 Supra see note 5. 
8 Id. The order went on to specify the aircraft 
was operated between 10-400 feet above the 
UAV campus as well as through tunnels, under a 
crane, below tree top level, within approximately 
15 feet of a statue/railway tracks/numerous indi-
viduals. It concluded with additional allegations 
involving flight in close proximity to buildings/
elevated pedestrian walkways/active streets and 
within 100 feet of an active UAV heliport. 
9 14 C.F.R. §91.13(a). Note: as Pirker did 
not posses a pilot certificate, although it was 
mentioned in the order, the FAA could not file a 
certificate action against him. 
10 Supra see note 5. 
11 Michael P. Huerta, Administrator, Federal 
Aviation Administration v. Raphael Pirker, Re-
spondent’s Motion to Dismiss, NTSB Docket No. 
CP-217 (September 27, 2013) Note: There was 
also an Addendum included with the motion. The 
Respondent used the Addendum to emphasis 
federal aviation regulation (FAR) did not apply to 
radio controlled aircraft and UAS operations. See 
note 28 of Respondent’s motion, page 20-21.
12 Id at 4.
13 Id.
14 Id at 5. 
15 Id. Additionally, the circular makes no distinc-
tion between those aircraft flow for commercial 
or recreational use. 
16 Id. 
17 Supra, see note 11 at 6. See note 8 for alle-
gations made by the FAA in its Order of Assess-
ment.
18 Id. Note: the motion cites a 2010 incident 
involving a person being struck by a model 
helicopter which was investigated by the Tampa 
Police Department, not the FAA or NTSB. In a 
2013 incident of the same nature an operator 
was killed when he was struck in the head by a 
helicopter he was operating. In this instance the 
New York Police Department did the investiga-
tion. The Respondent’s firm found no evidence 
the FAA nor NTSB investigated the accident. 
See “Remote-Controlled Model Helicopter Fatally 
Strikes Its Operator,” The New York Times, Sept. 
6, 2013 at A19, available at http://www.nytimes.
com/2013/09/06/nyregion/remote- controlled-
copter-fatally-strikes-pilot-at-park.html. 

19 Id at 10.
20 National Policy: FAA Compliance and En-
forcement Program, Order 2150.3B, Effective 
October 1, 2007. The order also provides guide-
lines for FAA enforcement personnel in the exer-
cise of their discretion in the handling compliance 
and enforcement matters. 
21 Supra see note 11at pg. 10. 
22 49 U.S.C. § 40102. See also “Commercial 
Drones In the United States: The First Test 
Case.” Interview with Brendan M. Schulman, 
Special Counsel at Kramer Levin Naftalis & 
Frankel LLP, available at http://www.metrocorp-
counsel.com/articles/26408/commercial-drones-
united-states-first-test-case. 
23 Supra, see note 11 at pg. 10.
24 Id. Note: after this brief was published the FAA 
UAS test sites, see Press Release – FAA Selects 
Unmanned Aircraft Systems Research and Test 
Sites, December 30, 2013 available at http://
www.faa.gov/news/press_releases/news_story.
cfm?newsid=15576. 
25 Supra, see note 11 at 13. 
26 Id at 15-16.
27 Id at 15. The full name of the memorandum 
is AFS-400 UAS POLICY 05-01 – Unmanned 
Aircraft Systems Operations n the U.S. National 
Airspace System – Interim Operation Approval 
Guidance. 
28 Id. As defined by the memorandum, a un-
manned aircraft is a device that is used or in-
tended to be used for flight in the air that has no 
onboard pilot.
29 Id. The full name of the model aircraft circular 
is Advisory Circular (AS) 91-51, Model Aircraft 
Operating Standards, 1981.
30 Id. Additionally, by implication does not, own 
its own, apply to the operator of a model aircraft 
because a model aircraft is expressly stated as 
not evaluated by the new UA criteria. 
31 Id at 16. See Unmanned Aircraft Operation in 
the National Airspace System, Docket No FAA-
2006-25714; Notice No. 07-01, 72 Fed, Reg. 
29 at 6689 (Feb. 13, 20017). In it “unmanned 
aircraft” are then defined as a device that is used, 
or intended to be used, for flight in the air with no 
onboard pilot and includes a remotely controlled 
mode aircraft used for recreation purposes. 
32 Id. 
33 Id. The exact wording being scrutinized is: 
The current FAA policy for UAS operations is that no 
person may operate a UAS in the National Airspace 
System without specific authority. For UAS operat-
ing as public aircraft the authority is the COA, for 
UAS operating as civil aircraft the authority is special 
airworthiness certificates, and for model aircraft the 
authority is AC 91–57. The FAA recognizes that 
people and companies other than modelers might 
be flying UAS with the mistaken understanding that 
they are legally operating under the authority of AC 
91–57. AC 91–57 only applies to modelers, and thus 
specifically excludes its use by persons or companies 
for business purposes (emphasis added). 
34 Id. 
35 Id. 
36 Id at 16-17. Also see footnote 21 on page 17 
of the Respondent’s brief.
37 Id at 17.
38 Id. 
39 Id at 18.
40 Id. 
41 Id. Later the motion argues this type of lan-
guage is viewed as binding as it speaks in man-
datory terms as it appears on its face to be 

binding...or is applied by the agency in a way that 
indicates it is binding. See Iowa League of Cities 
v. EPA, 711 F.3d 844, 864, (8th Cir. 2013) (quoting 
South Dakota v. Ubbelohde, 330 F.3d 1014, 1028 
(8th Cir. 2003 Gen. Elec. Co. v. EPA, 290 F.3d at 383 
(citations omitted).
42 Id. 
43 Id. On the most basic level, the motion also 
argues the 2007 Notice failed to meet the notice-
and-comment rule making requirement. 
44 Id at 19. Examples of this include a statement 
by the Minneapolis office of the FAA simply tell-
ing an aerial photography operator that current 
regulations don’t allow unmanned aircraft for 
commercial purposes. See FAA Grounds Local 
Aerial Photo Business, DIY Drones, March 15, 
2013. Other language by FAA representative 
R. Lance Nuckolls of the Unmanned Aircraft 
Program Office read, “I would like to discuss the 
existing prohibition of commercial operation (em-
phasis added) of unmanned aircraft systems...
45 Id at 20.
46 Id at 21. The motion specially argued...[T]
his “more stringent regulatory approach” has never 
been proposed or implemented by the FAA through 
notice-and-comment rulemaking. Rather, as the let-
ter goes on to explain: In 2005, the FAA addressed 
the developing safety concerns by providing internal 
guidance to FAA personnel regarding the assessment 
of future operations. In early 2007, the FAA published 
formal policy on UAS and RC modeling outlining the 
issues and rationale, as well as general safety param-
eters and procedures for continued operations. . . . 
. These policies and procedures are consistent with 
broader aviation regulations in requiring nonrecre-
ational activities to comply with higher standards. As 
such, nonrecreational UASs must obtain appropriate 
airworthiness certification.
47 Croplife Am. v. EPA 329 F.3d 876 at 884. 
48 Supra see note 11 at 22. Under this argument 
the motion contends...[I]ndeed, the 2007 Notice is 
expressly labeled a “Notice of policy” and refers to 
“policy” throughout. However, it is well established 
that agency policy statements have no binding effect 
on the public. 
49 Id at 22-23. The motion argues the 2007 
Notice fails to interpret any regulation or statute 
as it indicates [r]egulatory standards need to be 
developed, fails to cite any statute or FAR for 
purposes of interpreting the meaning thereof and 
concludes by the purpose of the 2007 Notice is 
plainly to announce a new “FAA policy for UAS 
operations, a newly-defined technology, not to 
clarify any specific ambiguous regulation. 
50 Id at 23-24. As a backdrop to as to an agency 
legal interpretative standards the motion cites 
Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944); 
Christensen v. Harris County, 529 U.S. 576 (2000) 
and Ball v. Memphis Bar-B-Q Co., 228 F.3d. 360, 365 
(4th Cir. 2000). Specifically, it states No distinction 
between commercial and recreational model aircraft 
use has been drawn in AC 91-57, or in the FARs, nor 
has it ever been articulated in the 90 years that model 
aircraft have been flown in the United States. No 
regulatory text is identified in support of this distinction.
51 Supra see note 11 at 35.
52 Michael P. Huerta, Administrator, Federal 
Aviation Administration v. Raphael Pirker, Ad-
ministrators Response to Respondent’s Motion to 
Dismiss, NTSB Docket No. CP-217 (November 
1, 2013). 
53 Id. See also footnote 1 which says, Respon-
dent goes to great length to characterize the 
aircraft he operated as just a “model.” Whether 
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it is a “model” as Respondent uses the term 
or not, it is by both statutory and regulatory 
definition an aircraft. See 49 U.S.C. § 40102(a)
(6), 14 C.F.R. § 1.1. Specifically, 49 U.S.C. 
40 I 02(a)(6) defines aircraft as: “any contrivance 
invented, used, or designed to navigate, or fly 
in the air.” 14 C.F.R. § 1.1 defines aircraft as: 
“a device that is used or intended to be used 
for flight in the air.” 
54 Id at 1-2. 
55 Id. 
56 Id.
57 Id. The FAA’s response actually does not 
address the specific section of the C.F.R. of the 
Order of Assessment, (see Order of Assess-
ment NTSB Docket No. 2012EA210009 (June 
27, 2013)), as 14 C.F.R. § 91.13(a) (emphasis 
added) says Aircraft operations for the purpose 
of air navigation. No person may operate an 
aircraft in a careless or reckless manner so as 
to endanger the life or property of another. 
58 Supra see note 52 at 2. 
59 Id at 3. 
60 Id. 
61 Id at 3. In support of this the FAA cites C.F.R. 
§ 821.17(d). They also cite Administrator v. 
Gibbs, NTSB Order No. EA-5638 (2012), citing 
United States v. Diebold, Inc. 369 U.S. 564, 655 
(1962) as it provides the legal basis for granting 
summary judgment. As the Respondent failed 
to submit admissible evidence or any support 
thereof in the light most favorable to the Admin-
istrator, the FAA claimed the motion to dismiss 
should be denied.
62 Id at 4. 
63 Id at pg. 5. The FAA cites, United States v. 
Christenson, 409 F.2d. 1401, 1404 (9th Cir. 1969) 
and, related to flight of aircraft for, “navigating, 
protecting, and identifying aircraft and protect-
ing individuals on the ground, they cite City of 
Burbank v. Lockheed Air Terminal, Inc. 411 U.S. 
624, 638-639 (1973).
64 Id.
65 Id.
66 Id at 6.
67 Id at 7. See 14 C.F.R. § 1.1: Aircraft means 
a device that is used or intended to be used for 
flight in the air. 49 U.S.C. § 40102 (a)(6) defines 
“aircraft” as any contrivance invented, used, or 
designed to navigate, or fly in, the air.
68 Id at 7. See also Michael P. Huerta, Adminis-
trator, Federal Aviation Administration v. Raphael 
Pirker, Respondent’s Motion to Dismiss, NTSB 
Docket No. CP-217 (September 27, 2013) at 28.
69 Id. 
70 Id. The FAA cites an example...some regula-
tions prohibit conduct by any person (like section 
91.13), while other prohibit conduct by a pilot in 
command. This was in response to what the FAA 
saw as a convoluted argument that the prohibi-
tion on interfering with crewmember, somehow 
excluded UASs from the definition of aircraft. 
See Michael P. Huerta, Administrator, Federal 
Aviation Administration v. Raphael Pirker, Re-
spondent’s Motion to Dismiss, NTSB Docket No. 
CP-217 (September 27, 2013) at 28. 
71 Id.
72 Id. See also Note 67 for the definition of an 
aircraft under 14 C.F.R. § 1.1. 

73 Id at 8. In part 14 C.F.R. § 91.1 says...this 
part prescribes rules governing the operation 
of aircraft (other than moored balloons, kites, 
unmanned rockets and unmanned free balloons, 
which are governed by par 101 of this chapter, 
and ultralight vehicles operation accordance 
with Part 103 of this chapter) within the United 
States...
74 Id. 
75 Id.
76 Michael P. Huerta, Administrator, Federal 
Aviation Administration v. Raphael Pirker, Re-
spondent’s Reply Memorandum of Law In Fur-
ther Support Of His Motion To Dismiss, NTSB 
Docket No. CP-217 (December 10, 2013). 
77 Id. As to these points the motion cites Pirker’s 
flight is the only instance in history of U.S. model 
aviation of an attempted FAA enforcement ac-
tion. It reiterates AC 91-57 is the policy related 
to model aircraft and those are voluntary guide-
lines. The 2007 Notice only includes a definition 
for remotely controlled model aircraft. In public 
comments FAA officials have said, “until we get 
that [sUAS] rule out it is going to be very difficult 
to conduct commercial operations in the United 
States legally...[T]he FAA says it will try to stop 
unauthorized commercial activity if it becomes 
know but adds that it will resort to civil penalties 
in extreme cases. 
78 Id. 
79 Id at 10.
80 1958 Federal Aviation Act, Public Law 85-726 
(Aug. 23, 1958).
81 Supra see note 76. 
82 49 U.S.C. § 1301(6) (1958) defines aircraft as 
“any contrivance invented, used, or designed to 
navigate or fly (emphasis added) in the air. See 
also Note 53: 49 U.S.C. § 40102(a)(6) defines 
aircraft as: “any contrivance invented, used, or 
designed to navigate, or fly in the air.” 
83 Supra see note 76. 
84 Id at 11.
85 Id. It continues, adding if the intent (of §1.1) 
were to capture all objects capable of their own 
flight, the definition would read instead: “a device 
that flies in the air,” which is does not and it is a 
device used for flight – by a person.
86 Id at 12. 14 C.F.R. § 91.113 says...Except 
when necessary for takeoff or landing, no per-
son may operate an aircraft below the following 
altitude (c) Over other than congested areas. An 
altitude of 500 feet above the surface, except 
over... Thus it appears the Respondent is using 
this specific section to declare the minimum safe 
altitude for aircraft. 
87 Id. AC 91-57 (June 9, 1981) Model Aircraft 
Operating Standards. 1. PURPOSE. This advi-
sory circular outlines, and encourages voluntary 
compliance (emphasis added) with, safety stan-
dards for model aircraft operators. c. Do not fly 
model aircraft higher than 400 feet above the 
surface (emphasis added).
88 Id. 
89 Id. 18 U.S.C. § 31(a)(1) defines aircraft as 
a civil, military, or public contrivance invented, 
used, or designated to navigate, fly or travel in the 
air. As to defining federal crimes against aircraft 
18 U.S.C. § 32 list various criminal activity and 
18 U.S.C. § 39 specifically deals with aiming a 
laser at an aircraft. 
90 Id at 13-14. The Response cites 49 C.F.R. 
§§§§ 830.2, 830.5 831, and 831.2. These sec-
tions deal with the NTSB’s responsibility as to 
defining accidents and incidents as well as pilot 
responsibilities in reporting the same. 
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91 Id at 14. 
92 Id at 18. See Michael P. Huerta, Administra-
tor, Federal Aviation Administration v. Raphael 
Pirker, Respondent’s Motion to Dismiss, NTSB 
Docket No. CP-217 (September 27, 2013) at 5. 
93 Id at 20.
94 Id. 
95 Michael P. Huerta, Administrator, Federal Avi-
ation Administration v. Raphael Pirker, Respon-
dent’s Reply Memorandum of Law In Further 
Support Of His Motion To Dismiss, NTSB Docket 
No. CP-217 (December 10, 2013), Preliminary 
Statement at 2. 
96 Supra see note 52 at 5. 
97 Supra see note 95 at 23.
98 See Definitions under 49 C.F.R. § 821.1(a) 
and Filing of documents with the Board, 49 C.F.R. 
§ 821.7.
99 Michael P. Huerta, Administrator, Federal 
Aviation Administration v. Raphael Pirker, Deci-
sional Order, NTSB Docket No. CP-217 (March 
6, 2014). 
100 Id at 2.
101 See note 53 for the regulatory definitions.
102 Supra see note 99 at 3.
103 Id. 
104 Id.
105 Id.
106 Id. See FAR Part 21, Section 21.171 et. 
seq. and FAR Part 47, Section 47.3.
107 Id.
108 Note: Memorandum AFS-400 UAS Policy 
05-01 (September 16, 2005) was subsequently 
cancelled, revised and re-issued on march 13, 
2-08 as Interim Operation Approval Guidance 
08-01.
109 Supra see note 99 at 5. See also FN 13 
citing Policy 05-01 at 1; Guidance 08-01 at 2-3.
110 Id.
111 Id at 7.
112 Id.
113 Id at 8. 
114 Id. The court adds, [t]he Notice is either (a) 
as it states, a Policy Notice/Statement and hence 
non-binding, or (b) an invalid attempt of legisla-
tive rulemaking, which fails for non-compliance 
with the requirement of 5 U.S.C. Section 553, 
Rulemaking.
115 Id. 
116 Id. In footnote 26 as to terminating with 
prejudice, the court states...in light of the decision 
reached herein, other issues raised, and argu-
ment made need not be, and are not, addressed. 
117 Press Release – FAA Statement March 
7, 2014. The page was published at: http://
www.faa.gov/news/press_ releases/news_story.
cfm?newsld=15894&amp;cid=TW209. See also, 
49 C.F.R. 821.30(a). 
118 Id.
119 Id. See also 49 C.F.R. § 821.30(c) 
120 Michael P. Huerta, Administrator, Federal 
Aviation Administration v. Raphael Pirker, Brief 
of News Media Amici In Support of Respondent 
Raphael Pirker, NTSB Docket No. CP-217 (May 
6, 2014). 
121 U.S. Const. amend. I.
122 See www.ntsb.gov/legal/airman_appeals.
html. 
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Oshkosh 2013
Continued from page 1

climbed to FL 260 and was out of icing 
conditions. The Meridian is certified to 
FL 300, but it is not RVSM certified so 
its practical ceiling is FL 280. FRH is 
a great airport with reasonably priced 
fuel. Upon landing, we noticed several 
jets parked on the ramp, including a 
Gulfstream. It turns out that the 2015 
Senior PGA Golf Championship will 
be held in French Lick, and several 
of the sponsors 
were in town for 
meetings. Another 
quick turn, and less 
than two hours later 
we arrived at ATW. 
Unloaded the air-
plane, got it tucked 
away in the FBO’s 
hangar,  p icked 
up the rental car, 
and headed to our 
house.
 Due to the Fed-
eral government 
sequestration, this 
was the first year 
that no active mili-
tary aircraft were 
displayed at Airven-
ture, and no mili-
tary demonstration 
teams performed. Although they 
certainly add to the atmosphere and 
excitement, they were hardly missed. 
Trying to describe all that goes on 
during Airventure week is an impos-
sible task. Imagine: 1500 airport acres 
covered with thousands of airplanes 
and hundreds of thousands of people; 
airplane manufacturers, from ultralights 
and light sport to experimental to busi-
ness jets, exhibiting and demonstrating 
their latest aircraft all day every day; 
a daily 4 hour airshow featuring the 
top aerobatic performers in the world, 
as well as hundreds of civilian owned 
and flown WW II, Korea, Vietnam and 
later vintage military aircraft flying and 
on display; four humongous buildings 
filled with every major (and most minor) 
seller of everything airplane/aviation-
related. And that’s just the tip of the 

iceberg.
 This year, there were two night air-
shows. Envision world class aerobatics 
at night with the aircraft shooting fire-
works in all directions while perform-
ing. Picture the four ship Aeroshell T-6 
team performing formation aerobatics 
at night, with flashing strobes covering 
each airplane. Try to imagine a sail-
plane performing to classical music, 
while launching rockets and fireworks 
as it silently loops and rolls. At the end 
of the 90 minute night airshow, there 

was the most amazing fireworks dis-
play I have ever witnessed, culminating 
with the “wall of fire.”
 Some of the “firsts” at Airventure 
2013 included daily flights by Yves “Jet-
man” Rossi, and the first public flight 
of the Terrafugia flying car (you can 
google both for details). Jetman has 
a wing strapped to his back, on which 
are mounted four small jet engines. 
He launched from a helicopter at 45oo 
feet, and then performed powered flight 
including aerobatics. At 2500 feet he 
deployed a parachute and landed. If 
you are not familiar with Jetman, there 
are many YouTube videos of him fly-
ing in the Alps, and flying formation 
with fighter jets. Interestingly, the story 
going around Airventure was that the 
FAA initially refused to let him fly, since 
he does not have a pilot certificate (he 

is a former Swiss Air Force pilot). The 
compromise reached with the FAA re-
quired the very high flying, which made 
it difficult to watch from the ground. 
As the saying goes, “We’re not happy 
until. . . . . ”
 The Terrafugia is a very interesting 
vehicle. It is a street-legal airplane 
that converts from driving to flying in 
under a minute. It was driven from the 
display area to the runway, unfolded 
its wings, took off and demonstrated 
its maneuverability. Aviation humorist 

Rod Machado, at 
his annual Airven-
ture presentation, 
noted that an air-
plane with a horn 
will have a distinct 
advantage if cutoff 
in the traffic pat-
tern.
 I was taking 
it all in one day 
and heard a voice 
calling my name. It 
was Aviation Law 
Committee mem-
ber Ed Booth from 
Jacksonville, who 
along with his son 
Palmer was enjoy-
ing the show. Ed 
has been flying his 
Piper Arrow to OSH 

for many years. With hundreds of thou-
sands of people attending Airventure, 
the odds of crossing paths with any 
of our members would seem to be 
small, and the odds of encountering 
two committee members would seem 
to be even smaller. I suppose I should 
purchase a Powerball ticket immedi-
ately, because at dinner one night I 
felt a tap on my shoulder and it was 
Committee member Stuart Goldstein, 
from Miami. Stuart flew to OSH in his 
club Bonanza, and has also been going 
for many years.
 If you have never attended EAA Air-
venture, I would encourage you to do it. 
Put it on your bucket list immediately. 
Perhaps my wife Deborah describes 
it best. When anyone asks her where 
I am she replies, “He has gone to air-
plane heaven for a week.”* 

Overview of AirVenture 2013
Source: AOPA
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pertinent to the process was a review 
consistent with the auspicious of the 
FAA’s Safety Management System 
(SMS) mandates, as wells as safety 
reviews when related to changes in 
the National Airspace System.22 
Implementing Sequestration 
 The Balanced Budget and Emer-
gency Deficit Control Act was the leg-
islation that ordered sequestration.23 
By statutory definition sequester and 
sequestration, refer to or means the 
cancellation of budgetary resources 
provided by discretionary appropria-
tions or direct spending law.24 The ef-
fect of sequestration on the FAA was 
a mandated reduction of approxi-
mately $375 million from its Air Traffic 
Organization (ATO) budget.25 As a 
consequence the FAA was faced with 
lower general operating budget and 
the implementation of a process to 
effectively meet its legislative budget-
ary obligations. As contract towers are 
operated under the Air Traffic Control 
Contract Program, eliminating them 
was a means to comply with the se-
questration legislation. The FAA then 
began the process of contacting those 
cities participating in the FAA Contract 
Tower (FTC) Program. In the letters 
the FAA outlined the “guiding princi-
pals used in implementing the budget 
sequestration process.”26 Included in 
the FAA’s reasoning and rational for 
the closures were explanations as 
to their commitment to safety, their 
effort to minimize the impact to the 
greatest number of air travelers and 
to consider the number of total airport 
operations and commercial opera-
tions of each of the affected airports.27

The FAA’s Evaluation of Specific 
Airports
 At this point the FAA details to each 
airport an overview of the evaluated 
potential impacts on safety and ef-
ficiency of aviation operations at...
Ormond Beach/Felts Field (hereafter 
“Cities”)...in connection with terminat-
ing its contract funding.28 The factors 
the FAA evaluated, in varying levels of 
detail, were based on the comments 
they received from both facilities. The 
issues both airports had in common 
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included separation of aircraft oper-
ating under Instrument Flight Rules, 
proximity to a specific airport/area 
and Class C airspace avoidance.29 
Additional considerations for Felts 
Field were wake turbulence issues, 
provision of medical helicopter ser-
vices, and proximity to surrounding 
airports and the impact on Spokane 
and its approach control workload.30 
The FAA also addressed part-time/
night time operations, IFR departures, 
Common Traffic Advisory Frequency/
pilot self-coordinating arrival including 
applicable pilot training, arrival/depar-
ture, practice at non-towered airports, 
availability of Flight Service weather 
reporting, inside the fence operations 
and finally general airport runway/
signage/lighting responsibilities.31 
The FAA’s Legal Response and 
Analysis 
 In a letter to the FAA, the City of 
Ormond Beach asked them to recon-
sider defunding their contract tower 
operations.32 Similarly, the Spokane 
Airport Board asked the FAA to stay 
their decision to close the tower at 
Felts Field.33 The FAA responded cit-
ing the Administrative Procedure Act 
(APA) as the authority under which 
they could consider a postponement 
or stay of an agency action.34 The 
factors included the likelihood the 
party seeking relief would prevail on 
the merits, the likelihood the moving 
party would be irreparably harmed, 
the prospect others would be harmed 
if a stay was granted and the public 
interest in granting the stay.35 Apply-
ing these four factors to the issues 
upon which the cities based their 
request, the FAA declared, “a stay is 
considered an extraordinary remedy 
that should be granted only when 
the party seeking relief, by a clear 
showing, carries the burden of per-
suasion.”36 Based on the arguments 
made in their stay requests the FAA 
reason, as to both airports, they had 
not demonstrated a stay was war-
ranted.37 However, before articulating 
its rationale as to the four factors, the 
FAA provided a detailed justification 
under its discretionary authority as to 
the allocation of lump-sum appropria-
tions.38

 The first issue raised by the cities 
in arguing against closure was that 

the FAA by terminating the contract 
towers acted arbitrarily, capriciously 
and contrary to law under the APA.39 
The cities felt the FAA had been less 
than diligent by failing to perform a 
SMS review prior to proceeding with 
termination of the contract towers.40 
The FAA countered by emphasizing 
aircraft operating at over 97 percent 
of the landing areas in the United 
States do so without the services of 
a controller in a control tower.41 In 
this same context, they stated aircraft 
are able to safely operate based on 
established rules and guidance pilots 
are expected to know and follow as 
to flight into uncontrolled airports.42 
They went on to cite 14 C.F.R. part 
91 and material in the Aeronautical 
Information Manual (AIM) as provid-
ing extensive guidance regarding 
flight operations and communications 
at both towered and non-towered 
airports.43 Their conclusions were 
existing procedures at both Ormond 
Beach and Felts Field were sufficient 
to address termination of air traffic 
control services, as well as meeting 
resulting airspace transfers and safety 
concerns, and as such, their decision 
for closure were made consistent with 
the interest of safety.44 Thus, both the 
City and Spokane failed to establish 
a likelihood of success on the merits 
as to their SMS argument.45 
 The next claim was the FAA had 
failed to comply with the requirements 
of the National Environmental Policy 
Act (NEPA).46 First, they categorically 
denied they were obligated to do a 
NEPA review as related to sequestra-
tion.47 Yet, the FAA went on to give an 
exhaustive explanation as to even if 
NEPA did apply, closing the towers 
could have no significant impact on 
the environment.48 They began by de-
claring NEPA applies when an agency 
proposes a major Federal action 
significantly affecting the quality of 
the human environment.49 As the FAA 
had decided not to act, as in refusing 
to provide funding for the CTP, then 
their actions were outside the scope 
of NEPA and required no analysis.50 
By enacting the sequestration statute 
the FAA concluded Congress left no 
room to base budget reductions on 
environmental factors or analysis.51 
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They also claimed the time required 
to conduct an environment study con-
flicted with and would result in them 
violating the sequester legislation and 
thus they were exempt from compli-
ance with the NEPA.52 
 The discussion then focused on 
there being a proximate and causal 
relationship between environmental 
harms caused by the absence of 
funding for contract towers. The cities 
alleged, that without federal funding 
there would be increases in noise, 
air quality and changes in the airport 
traffic patterns, which, in the case 
of the Felts Field would have nega-
tive consequences on wild life in the 
area.53 The FAA countered that these 
contentions were at best speculative 
and non-funding would not be the 
proximate cause of the alleged nega-
tive impacts, nor did not they meet the 
reasonably close causal relationship 
between the environmental effects 
required by a valid NEPA claim.54 
The FAA also claimed the decisions 
regarding non-funding was within their 
administrative and agency operating 
procedures as to actions categorically 
excluded from the requirement for en-
vironmental studies.55 They ultimately 
conclude the decision not to fund tow-
er operations at airports like Ormond 
Beach and Felts were not the type of 
actions that has a reasonable link to 
the environmental effects they claim, 
nor had the Cities demonstrated any 
extraordinary circumstances the FAA 
should consider.56

 Another assertion raised by the 
Cities was the FAA failed to show 
it was “not practicable” to continue 
and extend the tower contracts in 
violation to 49 U.S.C. § 47124(b)(1)
(A).57 On its face, the FAA contends 
the statute does not apply to the pos-
sible termination of funding as “prac-
ticable” and as such does not apply 
to Ormond Beach or Felts Field.58 As 
an additional defense, the FAA cites 
47124(b)(3)(D) as capping the funds 
available for the contract tower provi-
sion but does not require the FAA to 
continue the program at a level for 
which there is no available funding.59 

Lastly, if the statutory language could 
be construed to continue providing 
funding, the proof that more than 100 
contract towers were not terminated 
proved there was no merit the FAA 
failed to demonstrate “impracticability” 
as to the closures at Ormond Beach 
and Felts.60 
 Relying on 14 C.F.R. part 170 the 
Cities argues the FAA was required to 
do a cost benefit analysis before clos-
ing their respective towers. However, 
as to part 170, subpart A, the FAA 
proffers it only applies to navigation 
aids operated and maintained by 
the United States. They also employ 
part 170 subpart A at it specifically 
applies to Airport Air Traffic Control 
Towers as subject to § 170.1 as to 
a tower operated and maintained by 
the United States.61 As neither of the 
Cities’ towers are operated by the 
FAA, they were not subject to a cost 
benefit analysis argument.62 In sum-
mation the agency avers cost-benefit 
determinations are relegated to FAA-
operated towers and are discretionary 
as to termination of the contract tower 
program.63

 The next issue raised by the Cities 
was their request for a stay and the ir-
reparable harm both Cities would suf-
fer if it were not granted. To get injunc-
tive relief in federal court, the Cities 
have to prove irreparable harm and 
inadequacy of legal remedies.64 Ad-
ditionally, the injury must be certain, 
great, actual and not theoretical and 
is such imminence that there is a clear 
and present need for equitable relief 
to prevent the irreparable harm.65 The 
Cities alleges air operations would be 
less safe due to the FAA eliminating 
the contract tower program, there 
would be a loss of use of each facility 
and failure to comply with the NEPA 
prior to termination all created a less 
safe environment, thus establishing ir-
reparable harm.66 Using the standard 
previously referenced and directly 
applying it to the allegations made 
by the Cities, the FAA says there was 
no attempt to demonstrate or provide 
any evidence the airspace would be 
less safe and at best the Cities’ argu-
ments were merely theoretical, not 
certain and great, nor would there be 
any adverse safety environmental 
impacts in connection with the airports 

or the surrounding areas.67 Due to 
the high statutory standards, the FAA 
concludes the Cities did not establish 
irreparable harm and would not suf-
fer in the absence of a stay pending 
judicial review.68

 The last two issues the Cities 
were required to address was that 
no other parties would be harmed if 
a stay was granted and a stay would 
serve the public interest.69 The FAA 
contended all the allegations the 
Cities had previously made failed to 
demonstrate how a stay would not 
harm other parties or serve the public 
interest.70 They went on to declare 
that by granting a stay, it would force 
the FAA to find other means to comply 
with the sequestration legislation as in 
furloughing additional air traffic con-
trollers at larger airports, thus creating 
flight delays and negatively affecting 
commercial airline passengers; the 
net effect being a stay would, in fact, 
would not serve but harm the public 
interest.71 Another negative implica-
tion on the public interest would be 
that by granting a stay the FAA would 
have to spend funds Congress had 
legislated be cut by sequestration and 
would not only result in a violation of 
the sequestration statute but possibly 
violate the Anti-Deficiency Act.72 With 
the comments, the FAA concluded its 
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remarks and rationale as to justifying 
closure of the contract towers at Or-
mond Beach and Felts Field and not 
granting the relief they sought.
 As previously discussed Congress 
passed legislation allowing all 149 
airports slated for tower closures to 
remain open until September 30, 
2013.73 Without additional creative 
legislation from Congress contract 
tower programs will face closure yet 
again. If this is in fact going to be a 
reality, the good news is we have 
seen how the FAA responds to certain 
arguments. In the alternative, the bad 
news is we have seen how the FAA 
responds to certain arguments. Hope-
fully, attorneys involved with clients 
facing sequestration mandates will 
now have some insight into the totality 
of the statutory repertoire administra-
tive agencies generally, and the FAA 
specifically, have at their disposal to 
comply with budgetary challenges 
brought about by sequestration leg-
islation. 
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56 Supra, see note 12, pages 15 and 16. 
57 Id at pages 16 and 17. The statute reads...
(b) Air Traffic Control Contract Program. (1) 
Contract tower program. (A) Continuation. The 
Secretary shall continue the low activity (Visual 
Flight Rules) level I air traffic control tower con-
tract program established under subsection (a) 
of this section for towers existing on December 
30, 1987, and extend the program to other towers 
as practicable (emphasis added). 
58 Id.
59 Id.
60 Id.
61 Id at pages 17 and 18.
62 Id. The FAA also cites the Preamble to the 
Federal Register notice implementing 14 C.F.R. 
§ 170. They then cite § 170 Subpart A, § 170.1 
and § 170.3 for specific applicable definitions. 
Later in this same section uses the Establishment 
and Discontinuance Criteria for Airport Traffic 

Sequestration
continued from previous page

Control Tower Facilities, Final Rule, 56 Red. Reg. 
336 (Jan. 3, 1991) to undergird its argument dif-
ferentiating between contract towers and Airport 
Traffic Control Towers.

63 Id.

64 Sampson v. Murray, 415 U.S. 61, 88 (1974), 
quoted in Wisconsin gas Co. v. FERC 758 F.2d. 
669, 674 (D.C. Cir. 1985).

65 Wisconsin Gas Co. v. FERC 758 F.2d. 669, 
674 (D.C. Cir. 1985).

66 Supra, see note 12 at pages 18 and 19.

67 Id. The FAA argues no towers were being 
“closed” as they are exercising their discretion-
ary authority to end funding as mandated by 
sequestration and as such, airport authorities my 
continue operations with an unmanned tower or 
fund tower operations from collateral resources. 
As a result the airports are permitted to stay open 
but would have to pay for staffing. They then cite 
examples of other airports that have found alter-
native funding. As an example see http://www.
pantagraph.com/news/local/b-n-airport-authori-
ty-to-file-suit-against-faa-over/article_8f891f76-
980c-11e2-8b3c-0019bb2963f4.html. Author’s 
note, the FAA’s argument appears to be the 
semantics of what constitutes a closed tower. 

68 Id.

69 Id at pages 19 and 20, 20 and 21.

70 Id.

71 Id.

72 31 U.S.C. § 1341 et seq. which in part...
prohibits federal agencies from making or au-
thorizing an expenditure from, or creating or au-
thorizing an obligation under, any appropriation 
or fund in excess of the amount available in the 
appropriation or fund unless authorized by law.

73 Supra, see note 5.
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