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AREAS OF PRACTICE: Business & Construction Lawyer 

CERTIFICATIONS: 

Board Certified in Construction Law-Florida Bar 

AV Peer Review Rated by Martindale-Hubbell 

 

EDUCATION: 

 

B.S., The American University, Washington, D.C., 1985 

J.D. Boston University School of Law, 1988 

 

ADMITTED TO PRACTICE: 

 
State of Florida 

Washington, D.C. 

United States District Court, Southern District of Florida, 1989 

United States District Court, Middle District of Florida, 1995 

United States Court of Appeals, Eleventh Circuit, 1991 

United States Supreme Court, 1994 

Washington D.C., 2014 

 

From 1988 to 1997, Mr. Soto was affiliated with one of Broward County’s oldest and most 

respected firms, Fleming O’Bryan & Fleming as an associate (88 to 93) and later as a partner- 

shareholder (94-97). 

 

Mr. Soto is a shareholder in the firm whose practice focuses on representing clients in all 

aspects of Business & Construction litigation. He serves as legal counsel to numerous property 

owners (public and private), developers, contractors, design professionals, suppliers, sureties, 

commercial enterprises and insurers throughout the State of Florida. 

 

He was a member of the Florida Bar’s Client Security Fund Committee (1999 to 2005). He 

is a member of the Broward County Bar & Construction Law Committee. Mr. Soto is a Board 
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Member of the Broward Alliance for Neighborhood Development [BAND]. 

 

Oscar E. Soto, Managing Partner, has represented the School Board of Broward County for 

over 20 years as construction law counsel in the drafting of its Construction Manager, Total Program 

Manager and related design contracts utilized to construct projects valued in excess of 500 million 

dollars. Mr. Soto has also represented the School Board in alternative dispute resolution, claims 

management and litigation in State and Federal Courts. 

 

Mr. Soto’s practice includes furnishing similar services to the Miami Dade County School 

Board for its construction programs. 

 

Mr. Soto has also represented nursing home developers and contractors building HUD 

financed, sponsored or guaranteed programs. 

 

Mr. Soto has interacted directly with HUD lawyers in the Jacksonville and Atlanta offices. 



 
EDUCATIONAL FACILITIES, 

FLORIDA STATUTES 1013, ET. SEQ. 
AND RELATED STATUTES 

 

Presented by1: 
OSCAR E. SOTO, ESQ. 

BOARD CERTIFIED CONSTRUCTION ATTORNEY  

And 

DALE A. EVANS JR., ESQ. 

 

THE SOTO LAW GROUP, P.A. 

2400 East Commercial Boulevard 

Suite 400 

Ft. Lauderdale, Florida 33308 

www.sotolawgroup.com    
 

EDUCATION LAW CERTIFICATION EXAM 

REVIEW 2016 

                                                 
1 Brian A. Williams, Esq., currently the Economic Development Officer for the School Board of Miami-Dade County, 
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EDUCATIONAL FACILITY 
CONSTRUCTION TIMELINE 

 

I. PROCUREMENT OF PROPERTY 
§ Purchase 

§ Fla. Stat. 1013.14:   Proposed purchase of real property by a board 
§ Lease 

o Fla. Stat. § 1013.16:  Construction of facilities on leased property 
II. PROCUREMENT OF DESIGN AND CONSTRUCTION SERVICES 

OPTIONS 

§ Lowest responsive responsible bid pursuant to Fla. Stat. 287.057; 
competitively awarded and publicly advertised. 

§ Request for Qualifications – RFQ  

§ Request for Proposals – RFP 

§ Competitive Negotiation (See § 255.20(1), Fla. Stat. (2013); N.B. 
prequalification options) 

§ Consultants Competitive Negotiation Act (CCNA) 
Emergency Exceptions: 

§ A situation created by fire, storm, or other providential cause resulting in 

· Imminent danger to life and safety 

· Overcrowding of students 

§ See § 1013.46, Fla. Stat. (2013) 
III. DETERMINE CONSTRUCTION DELIVERY METHOD  

§ Hard Bid 
§ Construction Manager 
§ Construction Manager at Risk 
§ Design Build 
§ Total Program Management  
§ See § 1013.45, Fla. Stat. (2013) 

IV. FLA. STAT. CH. 287 COMPLIANCE 
V. BID PROTESTS:  FLA. STAT. 120.57(3) 

VI. CONSTRUCTION PROCESS & PROCEDURES 
§ Fla. Stat. § 255.05:   Bond of contractor constructing public buildings 
§ Fla. Stat. Ch. 489:  Licensing of Contractors 
§ Fla. Stat. Ch. 471:  Licensing of Engineers 

VII. FINAL ACCEPTANCE OF PROJECT 
§ FDOE COMPLIANCE 

VIII. FINAL PAYMENT:  FLA STAT. § 255.077 & 1013.50  
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PART A.  CHAPTER 1013:  K-20 EDUCATION CODE–

EDUCATIONAL FACILITIES 

 
· PART I: FUNCTIONS; DEPARTMENT OF EDUCATION 

o 1013.01.  Definitions 
o 1013.02.  Purpose; rules and regulations 

§ 1013.02(1):  The purpose of this chapter is to authorize state and local officials to 
cooperate in establishing and maintaining educational plants that will provide for 
public educational needs throughout the state. 

o 1013.03.  Functions of the department and the Board of Governors 
o 1013.04. School district educational facilities plan performance and productivity 

standards; development; measurement; application 
o 1013.05. Office of Educational Facilities and SMART (Soundly Made, Accountable, 

Reasonable and Thrifty) Schools Clearinghouse [Repealed] 
 

· PART II:  USE AND MANAGEMENT OF EDUCATIONAL FACILITIES 

o 1013.10 Use of buildings and grounds 
o 1013.11 Postsecondary institutions assessment of physical plant safety 
o 1013.12 Casualty, safety, sanitation, and fire safety standards and inspection of property 
o 1013.13 Coordination of school safety information; construction design documents 
o 1013.14 Proposed purchase of real property by a board; confidentiality of records; 

procedure 
§ In any case in which a board . . . seeks to acquire by purchase any real property 

for educational purposes, every appraisal, offer, or counteroffer must be in writing 
and is exempt from the provisions of s. 119.07(1) until an option contract is 
executed or, if no option contract is executed, until 30 days before a contract or 
agreement for purchase is considered for approval by the board. 

o 1013.15 Lease, rental, and lease-purchase of educational facilities and sites 
o 1013.16 Construction of facilities on leased property; conditions 

§ 1013.16(1):  In order to construct educational facilities on leased land, the board 
must obtain a lease of not less than 40 years or lease for the life expectancy of the 
permanent facilities constructed thereon, whichever is longer.   

§ 1013.16(2): May enter into a short-term lease for the use of land owned by any 
person on which temporary or relocatable facilities are to be utilized. 

o 1013.17 University leasing in affiliated research and development park 
o 1013.171 University lease agreements; land, facilities 
o 1013.18 Radio and television facilities 
o 1013.19 Purchase, conveyance, or encumbrance of property interests above surface of 

land; joint-occupancy structures 
o 1013.20 Standards for relocatables used as classroom space; inspections 
o 1013.21 Reduction of relocatable facilities in use 
o 1013.22 Obscenity on educational buildings or vehicles 
o 1013.23 Energy efficiency contracting 
o 1013.231 Florida College System institution and university energy consumption; 10-

percent reduction goal 
o 1013.24 Right of eminent domain 
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o 1013.25 When university or Florida College System institution board of trustees may 
exercise power of eminent domain 

o 1013.26 Department of Legal Affairs to represent university board in condemnation 
proceedings 

o 1013.27 Purchase of land by municipality 
o 1013.28 Disposal of property 
 

· PART III:  PLANNING AND CONSTRUCTION OF EDUCATIONAL FACILITIES 

A. Campus Master Plans and Educational Plant Surveys 

o 1013.30 University campus master plans and campus development agreements 
o 1013.31 Educational plant survey; localized need assessment; PECO project funding 
o 1013.32 Exception to recommendations in educational plant survey 
o 1013.33 Coordination of planning with local governing bodies 
o 1013.35 School district educational facilities plan; definitions; preparation, adoption, 

and amendment; long-term work programs 
o 2014 Update: The audit requirement set forth in (2)(f) may now be satisfied by 

an audit conducted by the Auditor General pursuant to Fla. Stat. §11.45 rather 
than the Office of Program Policy Analysis and Government Accountability 
pursuant to Fla. Stat. § 1008.35. 

o 1013.351 Coordination of planning between the Florida School for the Deaf and the 
Blind and local governing bodies 

o 1013.355 Educational facilities benefit districts 
o 1013.356 Local funding for educational facilities benefit districts or community 

development districts 
o 1013.357 Educational facilities benefit district or community development district 

facility utilization 
o 1013.36 Site planning and selection 
o 1013.365 Schools on contaminated site prohibited 

B. Building Codes and Construction for Educational Facilities 

o 1013.37 State uniform building code for public educational facilities construction 
o 1013.37(1):  UNIFORM BUILDING CODE. A uniform statewide building code for 

the planning and construction of public educational and ancillary plants by district 
school boards and Florida College System institution district boards of trustees shall 
be adopted by the Florida Building Commission within the Florida Building Code, 
pursuant to s. 553.73. 

o 1013.37(2)(a):  APPROVAL. Before a contract has been let for the construction, the 
department, the district school board, the Florida College System institution board, 
or its authorized review agent must approve the phase III construction documents. 

o 1013.37(2)(b):  In reviewing plans for approval, the department, the district school 
board, the Florida College System institution board, or its review agent as authorized 
in s. 1013.38, shall take into consideration: 

1. The need for the new facility.  
2. The educational and ancillary plant planning. 
3. The architectural and engineering planning. 
4. The location on the site. 
5. Plans for future expansion. 
6. The type of construction. 
7. Sanitary provisions. 
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8. Conformity to Florida Building Code standards. 
9. The structural design and strength of materials proposed to be used. 
10. The mechanical design of any heating, air-conditioning, plumbing, or 

ventilating system. Typical heating, ventilating, and air-conditioning 
systems preapproved by the department for specific applications may be 
used in the design of educational facilities. 

11. The electrical design of educational plants. 
12. The energy efficiency and conservation of the design. 
13. Life-cycle cost considerations. 
14. The design to accommodate physically handicapped persons. 
15. The ratio of net to gross square footage. 
16. The proposed construction cost per gross square foot. 
17. Conformity with the Florida Fire Prevention Code. 

o 1013.36(2)(c):  The district school board or the Florida College System institution 
board may not occupy a facility until the project has been inspected to verify 
compliance with statutes, rules, and codes affecting the health and safety of the 
occupants 

o 1013.371 Conformity to codes 
o 1013.372 Education facilities as emergency shelters 
o 1013.38 Boards to ensure that facilities comply with building codes and life safety codes 
o 1013.39 Building construction standards; exemptions 
o 1013.40 Planning and construction of Florida College System institution facilities; 

property acquisition 
o 1013.41 SMART schools; Classrooms First; legislative purpose 
o 1013.42 School Infrastructure Thrift (SIT) Program Act [Repealed] 
o 1013.43 Small school requirement [Repealed] 
o 1013.44 Low-energy use design; solar energy systems; swimming pool heaters 
o 1013.45 Educational facilities contracting and construction techniques 

o 1013.45(1) Boards may employ procedures to contract for construction of new 
facilities, or for additions, remodeling, renovation, maintenance, or repairs to 
existing facilities, that will include, but not be limited to: 

o 1013.45(1)(a) Competitive bids. 
o 1013.45(1)(b) Design-build pursuant to s. 287.055. 
o 1013.45(1)(c) Selecting a construction management entity, pursuant to s. 

255.103 or the process provided by s. 287.055, that would be responsible 
for all scheduling and coordination in both design and construction phases 
and is generally responsible for the successful, timely, and economical 
completion of the construction project.  

o 1013.45(1)(d) Selecting a program management entity, pursuant to s. 
255.103 or the process provided by s. 287.055, that would act as the agent 
of the board and would be responsible for schedule control, cost control, 
and coordination in providing or procuring planning, design, and 
construction services.  

o 1013.45(1)(e) Day-labor contracts not exceeding $280,000 for 
construction, renovation, remodeling, or maintenance of existing facilities.  

o 1013.45(3):  Contractors, design-build firms, contract management entities, 
program management entities, or any other person under contract to construct 
facilities or major additions to facilities may use any construction techniques 
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allowed by contract and not prohibited by law, including, but not limited to, those 
techniques known as fast-track construction scheduling, use of components, and 
systems building process. 

o 1013.45(4):  Except as otherwise provided in this section and s. 481.229, the 
services of a registered architect must be used for the development of plans for the 
erection, enlargement, or alteration of any educational facility. 

o 1013.451 Life-cycle costs comparison 

C. Contracting for Educational Facilities 

o 1013.46 Advertising and awarding contracts; prequalification of contractor 
o 1013.47 Substance of contract; contractors to give bond; penalties 

o Contract must contain:  
o the drawings and specifications of the work to be done and the material 

to be furnished,  
o the time limit in which the construction is to be completed, 
o the time and method by which payments are to be made upon the 

contract, and  
o the penalty to be paid by the contractor for any failure to comply with 

the terms of the contract. 
o The contractor shall furnish the board with a performance and payment bond as 

set forth in s. 255.05. 
o 1013.48 Changes in construction requirements after award of contract 

o The board may, at its option and by written policy duly adopted and entered in 
its official minutes, authorize the superintendent or president or other designated 
individual to approve change orders in the name of the board for pre-established 
amounts.  

o Approvals shall be for the purpose of expediting the work in progress and shall 
be reported to the board and entered in its official minutes.  

o For accountability, the school district shall monitor and report the impact of 
change orders on its district educational facilities plan pursuant to s. 1013.35. 

o 1013.49 Toxic substances in construction, repair, or maintenance of educational 
facilities [Repealed]. 

o 1013.50 Final payment to contractor. 
o 1013.50(1) The final payment to the contractor shall not be made until the 

construction project has been inspected by the architect or other person 
designated by the board for that purpose and until he or she has issued a written 
certificate that the project has been constructed in accordance with the approved 
plans and specifications and approved change orders and until the board, acting 
on these recommendations, has accepted the project. 

o 1013.502 A Business-Community (ABC) school facilities; standards 
o 1013.51 Expenditures authorized for certain infrastructure 
o 1013.512 Land Acquisition and Facilities Advisory Board [Repealed]. 

D. Cooperative Development of Educational Facilities 

o 1013.52 Cooperative development and joint use of facilities by two or more boards 
o 1013.53 Cooperative development of educational facilities in juvenile justice 

programs 
o 1013.54 Cooperative development and use of satellite facilities by private industry 

and district school boards 
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· PART IV: FUNDING FOR EDUCATIONAL FACILITIES 

o 1013.60-1013.80 [Titles omitted for convenience] 
o 1013.64 Funds for comprehensive educational plant needs; construction cost maximums 

for school district capital projects: 
o 2014 Update: Added Subsection (1)(a)(2): Notwithstanding subparagraph 1, and for 

the 2014-2015 fiscal year only, funds appropriated for remodeling, renovation, 
maintenance, repairs, and site improvement for existing satisfactory facilities shall 
be allocated by prorating the total appropriation based on each school district’s share 
of the 2013-2014 reported fixed capital outlay full-time equivalent student. This 
subparagraph expires July 1, 2015. 

o 1013.738 High Growth District Capital Outlay Assistance Grant Program: 
o 2015 Update: Revised subsection (2)(a): In order to qualify for a grant, a school 

district must meet the following criteria: the district must have levied the full 1.5 
mills of nonvoted discretionary capital outlay millage authorized in s. 1011.71(2) 
for each of the past 4 fiscal years.  Previous requirement was 2.0 mills.  

 

PART B.  OTHER RELEVANT AUTHORITY 
 

· FLA. STAT. § 553.73:  FLORIDA BUILDING CODE 
o The State of Florida first mandated statewide building codes during the 1970s at the 

beginning of the modern construction boom. The first law required all municipalities and 
counties to adopt and enforce one of the four state-recognized model codes known as the 
"state minimum building codes.” During the early 1990s a series of natural disasters, 
together with the increasing complexity of building construction regulation in vastly 
changed markets, led to a comprehensive review of the state building code system. The 
study revealed that building code adoption and enforcement was inconsistent throughout 
the state and those local codes thought to be the strongest proved inadequate when tested 
by major hurricane events. The consequences of the building codes system failure were 
devastation to lives and economies and a statewide property insurance crisis. The response 
was a reform of the state building construction regulatory system that placed emphasis on 
uniformity and accountability.  

o The 1998 Florida Legislature amended Chapter 553, Florida Statutes, Building 
Construction Standards, to create a single state building code that is enforced by local 
governments. As of March 1, 2002, the Florida Building Code, which is developed and 
maintained by the Florida Building Commission, supersedes all local building codes. 
The Florida Building Code is updated every three years and may be amended annually to 
incorporate interpretations and clarifications.  

 

· RULE 6A-2.0010, FLORIDA ADMINISTRATIVE CODE 
o State Board of Education Requirements adopted pursuant to Chapter 120, Fla. Stat., to 

implement the State Uniform Building Code for Public Educational Facilities 
Construction in Chapter 1013, Florida Statutes, are contained in Section 423 of the 
Florida Building Code and the Department of Education publication, “State 
Requirements for Educational Facilities 2014.”   

o All educational and ancillary facilities constructed by a school board or Florida college 
board shall comply with “State Requirements for Educational Facilities 2014.”   

o SREF 2014 became effective on November 4, 2014.  
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· STATE REQUIREMENTS FOR EDUCATIONAL FACILITIES (SREF) 
o The State Requirements for Educational Facilities (SREF) is written for a wide range of 

users—the superintendents in the small school districts who manage all district 
programs, including facilities; individuals involved in multiple aspects of facilities 
programs in the large school districts; Florida colleges; universities; and individuals in 
the private sector. 

o SREF is organized by the sequence of steps required in the facilities processes and 
covers definition of terms, property acquisition/disposal, finance, lease and lease-
purchase, historic buildings, program development, professional services, inspection 
services, design standards, and inspection standards. 

o CHARTER SCHOOLS:  Charter schools, with the exception of conversion charter 
schools, are not required to comply, but may choose to comply, with the State 
Requirements for Educational Facilities of the Florida Building Code.  § 1002.33(18)(a). 

o Exceptions:  

o (1) Conversion charter schools, provided that the school district and charter school 
have entered into a mutual management plan for the reasonable maintenance of 
such facilities. See id.;  

o (2) charter school facilities that are specifically created to mitigate the educational 
impact created by the development of new residential dwelling units, pursuant to 
§1002.33(2)(c)(4), Fla. Stat., and use some or all of the educational impact fees 
required to be paid in connection with the new residential dwelling units for the 
construction of the charter school facilities to mitigate student station impact. § 
1002.13(18)(f), Fla. Stat.  

· Are charter school facilities public facilities or private facilities and how do you know 

which codes and standards apply?  See Florida Department of Education Facilities 
Requirements for Charter Schools, http://www.fldoe.org/finance/edual-
facilities/facilities-requirements-for-charter-sc.stml (last visited February 23, 2015). 

o This depends on the "owner" or lease-holder. If the charter school facility is a 
public school facility, and the property is not leased to the charter school entity, 
then the building would be considered public school property, should be insured 
by the public school board, and SREF applies to the upkeep and any modifications 
to the facility. 

o If the facility is owned by or under lease to the charter entity, then the facility is 
private property; should be insured by the charter school entity; and the Florida 
Building Code and the Florida Fire Prevention Code, and local building 
departments are used when making modifications to the buildings. 

o If school board property is leased to a charter school entity, and the property is 
insured by the charter school company, then the Florida Building Code and 
processes may be used in making modifications. However, the board may include 
in the lease that modifications must meet the requirements and processes for 
educational facilities as stated in Chapter 1013, F.S. If board owned, and if 
ultimately the building were again placed into use by the board, then the facility 
would have to be modified back to SREF standards before school board use. 

 

· BASIC PUBLIC PROCUREMENT CONCEPTS.  Joseph M. Goldstein, Florida 
Procurement Handbook, THOMPSON REUTERS (2009-2010) 

· No common law requirement for competition 

· Agencies have broad discretion in awarding contracts 
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· Statutory competition requirements 
o Statutes and local ordinances 

· Regulations 
o Florida Administrative Code 

· Opinions of the Office of the Attorney General 
o Not binding law 
o Only addresses questions of law, NOT questions of fact, mixed questions of fact 

and law, or questions of executive, legislative, or administrative policy.   
o The website for the Office of the Attorney general is online at 

http://myfloridalegal.com. 

· Florida Department of Management Services 
o By statute, the Department of Management Services (DMS) has the authority to 

contract for all goods and services for all state agencies.  Fla. Stat. § 287.042(1)(a). 
o DMS has conditionally delegated this contracting authority to the state agencies, 

but such agencies must comply with all rules and procedures prescribed by the 
department.   

· MyFloridaMarketPlace 
o Web-based procurement system created by DMS.   
o Seeks to streamline interactions between vendors and state government entities 

that purchase goods and services and provides a user-friendly Internet portal where 
vendors can register, receive information on upcoming bids, post information on 
products and services, and receive purchase orders electronically.   

· Local Procurement 
o The procurement rules in Chapter 287, other than the CCNA of the Florida Statutes 

doe not apply to counties, cities, or any constitutional county officer, such as 
Supervisor of Elections.   

· BID PROTESTS UNDER CHAPTER 120 
o Statutory Authority:  Fla. Stat. § 120.57(3), as supplemented by the Uniform Rules 

of Procedure contained in Florida Administrative Code Rule Chapter 28-110.  Bid 
protests arise from numerous statutory provisions governing the contract 
procurement process under Chapters 24 (the Department of the Lottery), 255 (state 
construction contracting), 287 (state contracting for goods and services), 334-339 
(road construction), and §§ 282.303-282.313 (information technology), Florida 
Statutes.  

o A bid protest is where a potential contractor challenges the actions of the 
government in conducting a procurement or awarding a contract. 

o Three types: 
1) Pre-award:  challenges the terms, conditions, or specifications contained in 

the solicitation  
2) Post-award:  challenges the award or intended award of a contract to another 

bidder. 
3) Rejection of all bids:  challenges the government’s decision to reject all bids 

or to cancel a procurement.    
 

· CHAPTER 287 PROCUREMENT OF PERSONAL PROPERTY AND SERVICES 

o PART I:  Commodities, Insurance, And Contractual Services (Ss. 287.001-287.135) 

o PART II:  Means of Transport (Ss. 287.14-287.20) 
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· CONSULTANTS’ COMPETITIVE NEGOTIATION ACT, FLA. STAT. § 287.055.  

Florida Institute of Consulting Engineers, Consultant’s Competitive Negotiation Act (2013), 
http://www.fleng.org/fice/images/CCNAbrochure.pdf. 

o Adopted by the Florida Legislature in 1973, Florida Statute 287.055 (CCNA) requires 
state government agencies, municipalities or political subdivisions, school boards and 
school districts, to select a consulting firm based on qualifications rather than on a 
“lowest bid” basis. 

o The method of procuring professional services applies to a planning or study activity 
where compensation exceeds $35,000 and in projects where the basic cost of 
construction, as estimated by the agency, will exceed $325,000. 

o A simple and effective four step process for choosing a consultant: 
§ Public announcement of the contract; 
§ Qualification and certification of firms; 
§ Selection of certified firms; and 
§ Negotiation of professional service contracts. 
 

o Truth-In-Negotiation Certificate (Fla. Stat. 287.055(5)(a)) 
§ For any lump-sum or cost-plus-a-fixed-fee professional service contract over the 

threshold amount of $195,000.00, the agency shall require the firm receiving the 
award to execute a truth-in-negotiation certificate stating that wage rates and 
other factual unit costs supporting the compensation are accurate, complete, and 
current at the time of contracting. 
 

o 2015 Case Law Update: Cmty. Mar. Park Assocs. v. Mar. Park Dev. Partners, LLC, 606 
Fed. Appx. 482 (11th Cir. 2015): A joint venture as a general contractor was required 
to comply with the statutory process for procuring professional services for a public 
urban development project, even if subcontractors provided the actual professional 
services. The joint venture failed to comply with the full process for procuring 
professional services since it did not participate in the process until the negotiations 
stage, and a developer which participated in the stages of qualification and submission 
of a proposal was misrepresented as an equity member of the joint venture which did 
not even exist during the earlier stages. Voiding the professional services contract and 
disgorgement was proper regardless of whether the joint venture provided valuable 
services to the community after the procurement process was complete, since the joint 
venture secured the contract through misrepresentations. 

 

· FLORIDA SUNSHINE LAWS, FLA. STAT. CH. 286.  William J. Cea and Mark J. 
Stempler, New Limitations on Access to Public Records and Meetings in Government 

Contracting, FLA. BAR JOURNAL 26 (Sept.-Oct. 2011). 
o Generally, government agencies, such as the state of Florida, counties, and 

municipalities, must administer a public solicitation process before awarding 
contracts for goods and services. Projects are usually publicly advertised, and 
offers are procured through vehicles such as invitations for bid, requests for 
proposals, requests for quotations, and invitations to negotiate. 

o During the solicitation process (before the ranking), an agency may conduct a 
formal “opening” of the responses received. This means that the agency will 
physically open the sealed bids after the submittal deadline. It is typical for 
agencies to provide notice of the “opening,” so that other bidders and the public 
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may attend. The agency may announce what bids or proposals have been received, 
and perhaps discuss the characteristics of each, such as price. In addition to 
evaluating the written submissions, agencies may require bidders or proposers to 
make oral presentations to a selection committee. During the presentations, 
bidders or proposers may provide materials to the committee and may respond to 
questions posed by the committee members. These committees may also meet to 
discuss contract negotiation and strategy. 

o Following the 2011 changes to Fla. Stat. 286.0113, the public can no longer 
observe oral presentations where bidders and proposers discuss their submissions, 
and qualifications and answer questions before the selection committee. Further, 
the public can no longer attend committee meetings where the public agency 
discusses strategies for selecting and negotiating with the top-ranked bidder or 
proposer.  

o The statute, however, mandates the recording of such meetings, and no portion of 
the exempt meeting can be held off the record. The recordings can be obtained 
through a public records request, either at the time that the notice of intended 
award is posted or 30 days after bids or proposals are opened, whichever is earlier. 
The prior version of the law provided for a 20-day waiting period. 

· 2014 Case Law Update:  Herrin v. City of Deltona, 121 So. 3d 1094 (Fla. 5th DCA 
2013):  Fla. Stat. § 286.011 does not mention the right to be heard or participate.  The 
phrase “open to the public” most reasonably means that meetings must be properly noticed 
and reasonably accessible to the public, not that the public has the right to be heard at such 
meetings.  The appellate court viewed the recent passage of Fla. Stat. § 286.0114 as 
consistent with and support for its interpretation of the Sunshine Law.  Section 286.0144, 
specifically provides, with limited exceptions, that the public be allowed a reasonable 
opportunity to be heard on a proposition before a board or commission.  The court 
reasoned that the appellant’s interpretation of the Sunshine Law (that it includes the right 
to be heard) would render section 286.0114 superfluous. 

· Robert Michael Eschenfelder, Me, Myself, and I: Does Florida’s Sunshine Law Apply to 
Communications of a Lone Member of a Board or Commission?, FLA. BAR JOURNAL 48 
(Nov. 2014):  Florida courts have consistently ruled that for the Sunshine Law to be 
violated, two or more members of the board or commission must “meet” outside the 
Sunshine. The obvious converse of this rule is that the Sunshine Law will not be 
implicated concerning communications of a single member of a board or commission with 
persons who are not fellow members. This is so, even if the communications occur with 
the prior consent, request, or direction of the board or commission, and even if they may 
result in some idea, proposal, or other action item being brought back to the board or 
commission for consideration. 

· 2015 Case Law Update 
o Ribaya v. Bd. of Trs. of the City Pension Fund for Firefighters & Police Officers, 162 

So. 3d 348 (Fla. 2d DCA 2015): Regarding the Sunshine law,  286.011(1), Fla. Stat. 
itself states that no resolution, rule, or formal action shall be considered binding except 
as taken or made a public meeting in compliance with the statute.  The early case law 
held that a violation of the act voided an ordinance ab initio. Other case law, however, 
has recognized that a violation of the law can be “cured” by remedial action. Because 
it was unclear from the pleadings whether a violation of the Sunshine Law had 
occurred, and if so, whether a remedy would be required for such a violation, dismissal 
of the plaintiff’s complaint was inappropriate.  
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o Informal Fla. Atty. Gen. Op., August 5, 2015 – Government in the Sunshine – Out of 
State Meetings: Out of state trip by four members of the Board of Trustees of the City 
of Boca Raton Police and Firefighters’ Retirement System to Massachusetts and 
Connecticut to conduct interviews of investment consultants and their teams not 
eligible for the “fact-finding” exception to the Sunshine Law.  

o Informal Fla. Atty. Gen. Op., December 1, 2015 – Sunshine Law – Workshops – 
Formal Action: Member of a board or commission may attend a meeting via electronic 
means under certain extraordinary circumstances, but a quorum of the board or 
commission must be physically present in order to carry out official business.  The 
physical presence of a quorum is not required where electronic media technology is 
used to allow public access and participation at workshop meetings where no formal 
action will be taken. At workshops and special meetings where no formal action will 
be taken, electronic media technology may be used.  The board or commission, 
however, must be vigilant in adhering to the requirements of the Sunshine Law and 
ensure that the meetings or workshops using electronic media technology are not 
forums to undertake formal decision-making. Adoption of the minutes of a city 
commission meeting as the formal record of that meeting would appear to be step in 
the decision-making process in which the public would be interested, such that a vote 
on the occurrence and revisions of the members should be taken at a public meeting.  

· FLA. STAT. § 255.05:  BOND OF CONTRACTOR CONSTRUCTING PUBLIC 

BUILDINGS; FORM; ACTION BY CLAIMANTS [APPLIES TO THE CONSTRUCTION 

OF PUBLIC SCHOOLS]. 

O 255.05(1):  “A person entering into a formal contract with the state or any county, city, or 
political subdivision thereof . . . for the construction of a public building . . . shall be required 
. . . to execute and record in the public records of the county where the improvement is 
located, a payment and performance bond with a surety insurer authorized to do business in 
this state as surety.” 

o 255.05(1)(a):  The bond must state on its front page: 
1. The name, principal business address, and phone number of the contractor, the 

surety, the owner of the property being improved, and, if different from the owner, 
the contracting public entity. 

2. The contract number assigned by the contracting public entity. 
3. The bond number assigned by the surety. 
4. A description of the project sufficient to identify it, such as a legal description or the 

street address of the property being improved, and a general description of the 
improvement. 

o 255.05(1)(d):  When the work is done for the state and the contract is for $100,000 or less, 
no payment and performance bond shall be required. At the discretion of the official or 
board awarding such contract when such work is done for any county, city, political 
subdivision or public authority, a person entering into such a contract that is for $200,000 
or less may be exempted from executing the payment and performance bond.  

o N.B.: SREF 4.2(10)(a) provides that “bonds are required on projects costing $300,000 or 
more.”  This provision contradicts section 255.05, Florida Statutes, which requires a bond 
when the contract is greater than $200,000.  This inconsistency has not been addressed by 
the legislature, Florida courts or the attorney general. Pending further instruction or 
interpretation, the most prudent advice would be to insist upon the more stringent $200,000 
threshold.  
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· FLORIDA PROMPT PAY ACT, FLA. STAT. § 218.735 [APPLIES TO THE 

CONSTRUCTION OF PUBLIC SCHOOLS]. 
o Florida’s Local Government Prompt Payment Act provides protection for any person 

who contracts directly with a local government entity to provide labor, services, and 
material in connection with construction, repair, demolition, reconstruction, or any other 
improvements to real property.  

o A local governmental entity must pay within 20 business days of the date a request or 
invoice for payment is stamped as received, unless the pay application is conditioned 
upon approval by an agent for the agency, in which case payment is due 25 business 
days after the payment request or invoice is stamped as received.  

 

PART C.  FLA. STAT. CH. 1013 CASE LAW AND ATTORNEY 

GENERAL OPINIONS 
· Remington Cmty. Dev. Dist. v. Educ. Found., 941 So. 2d 15, 16 (Fla. 5th DCA 2006):  The 

Court concluded that charter schools were not exempt from special assessments because, 
unlike other public schools, the legislature has failed to create a statutory exemption for 
charter schools. 

 

· Office of Fire Code Official of Collier County Fire Control v. Fla. Dep't of Fin. Servs., 869 
So. 2d 1233, 1236-1237 (Fla. 2d DCA 2004):  Fla. Stat. chs. 1013.37, 1013.371, and 1013.38 
can only reasonably be understood as requiring that in planning for the construction of new 
educational facilities the Department of Education and the district school boards follow the 
fire safety standards established by the Department of Financial Services (DFS) in the Florida 
Fire Prevention Code.  

 

· AGO 2013-28:  CCNA – Design Services – Construction.  A contract “for professional 
services of a specified nature as outlined in the contract” and exceeding $2 million is outside 
of the scope of the “continuing contract exception of Fla. Stat. § 287.055(2)(g), and any such 
contract would be subject to the other competitive procedures of the CCNA.  Moreover, the 
statute limits consideration to “construction costs” and would not include professional fees 
for such things as design services.   

 

· AGO 2007-30:  Educational Facilities, contract requirements.  The school board, after 
selecting a construction management entity, may utilize the procedures set forth in section 
1013.45(1)(c), Florida Statutes, which provides discretion to local school boards in whether 
to require that an offer include a guaranteed maximum price or a guaranteed completion date.  
Specifically, a school board is permitted to enter into a contract with a construction 
management or program management entity and subsequently obtain a GMP or guaranteed 
completion date.  

 

· AGO 2004-42:  Schools, county land development regulations.  Development on property 
owned by a district school board that is situated within the county must comply with the 
county's comprehensive land-use plan adopted pursuant to the Florida Local Government 
Comprehensive Planning Act and ordinances adopted to implement the plan, provided that 
the local land-use plan or the development permits required thereunder do not relate to or 
regulate the same subject as the Florida Building Code and Florida Fire Prevention Code. 
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· AGO 2002-03:  CCNA, preferences in school construction contracts.  The school board may 
award construction management contracts to the most qualified firm at a price determined to 
be fair, competitive, and reasonable; there is no requirement that the contract be awarded to 
the bidder submitting the lowest proposed cost.  While "knowledge of local conditions" is not 
specifically prescribed as a consideration in awarding a professional services contract, it 
would appear to fall within the "capabilities" and "experience" of potential contractors, which 
must be considered in determining the qualifications of a firm or individual.  While a school 
board may give more weight to certain individual criteria than to others, a school board may 
not act arbitrarily or capriciously by giving undue weight to a particular attribute.  

 

· AGO 2015-03: Sunshine Law, Dismissal with Prejudice, Settlement.  A dismissal with 
prejudice pursuant to a settlement agreement that confers continuing jurisdiction on the court 
to enforce the terms of the settlement agreement would operate as a conclusion of the litigation 
for purposes of section 286.011(8), Florida Statutes, making the transcript of a settlement or 
litigation strategy session which was closed to the public while the litigation was ongoing a 
public record which would be open for inspection and copying. 

 

· AGO 2015-04:  Municipalities, Construction Contractors, Bond.  Section 255.05(7), Florida 
Statutes, authorizes a contractor to file alternative forms of security with the city for public 
construction projects in the manner provided therein, and, as such, provides no discretion in 
the municipality to refuse to accept the alternate forms of security authorized in that 
subsection. 

 

PART D.  GREEN SCHOOL DESIGN 

 
· Section 255.2575, Florida Statutes (eff. July 1, 2008):  All school district, college, and 

university buildings to be constructed must meet the requirements of one of the three green 
building standards approved by the Department of Management Services.   

o 2013 Update: Added Subsection 4: lumber, timber, and other forest products must be 
produced and manufactured in Florida, if wood is a component of the public work, 
and if such products are available and their price, fitness, and quality are equal.  

 
o United States Green Building Council (USGBC) Leadership in Energy and 

Environmental Design (LEED) 
 There are six basic areas of consideration for achieving a green school status:  

(i) Sustainable Sites; (ii) Water Efficiency; (iii) Energy and Atmosphere; (iv) 
Materials and Resources; (v) Indoor Environmental Quality; and (vi) 
Innovation and Design Success. 

 Cost to register and certify a facility is an average of $5,500 for new facilities 
and $3,500 for existing facilities. 

 Model is easy to follow, and offers comprehensive and pertinent coverage of 
applicable information, but cost for membership and facility considerations is 
considerable.  

 www.usgbc.org 
 

o Green Building Initiative (GBI) Green Globes Rating System 
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American National Standards Institute (ANSI)-accredited as a standards 
developer under ANSI. 

 Written in easy-to-understand terms; no environmental design experience is 
needed to use the system.  Requires no training and is computer-friendly. 

 Focused on reducing the environmental impacts of buildings based on the 
following assessment categories:  energy, indoor environment, site, resources, 
water, emissions and effluents, and project management. 

 Cost to register a facility and use third-party verification is approximately 
$5,000 to $7,000. 

 www.greenglobes.com/design. 
 

o Florida Green Building Coalition Standards (FGBC) 
 The FGBC standard is used to adopt environmental strategies during the 

design and construction phases of a project so that the facility can be 
recognized for its efforts.  

 The standard recognizes seven categories: (i) energy; (ii) water; (iii) site; (iv) 
health; (v) materials; (vi) disaster mitigation; and (vii) general values. 

 The processing fees are based upon building size (square footage) and the fees 
vary from $3,000 to $6,000 for each building.  

 www.floridagreenbuilding.org 
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* Governed generally by s.1002.33, 1002.331, F.S.
* Tuition-free public schools of choice
* Not subject to many other public school regulations;

more freedom to design curriculum
* Formed by establishing a new school or converting an

existing school
* Created through an agreement or "charter" between a

charter school and a local school board or a state
university

* Operated by a private non-profit entity or a
municipality.

* Governing board is
A. self-selected/appointed by the non-profit organization

or
B. elected officials of a municipality
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• Must take state assessments and participate in Florida
accountability

• Open to all students; cannot discriminate except for
certain enrollment preferences

• Must be non-sectarian, are accountable to sponsor for
performance, must provide financial reports, submit
audits to sponsors, must adopt and monitor annual
budget, must retain CPA or auditor, must report
progress on student achievement

• Cannot levy taxes or issue bonds secured by tax
revenues

• Must submit Corrective Action Plan for D or F schools
• Must maintain a website including service providers,

annual budget, accountability status, etc.

3



� Provide choice within public school system

� Promote enhanced student learning, high
academic achievement and financial efficiency

� Increase learning opportunities for all
students with special emphasis on low
performing students and reading

� Encourage innovative learning methods and
assessments
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Charter “shall operate in accordance with its charter and
shall be exempt from all statutes in chapters 1000-1013”
[1002.33(16)] except

� Charter statute
� Student assessment and school grading
� Students with disabilities
� Civil rights and discrimination
� Student health, safety and welfare
� Sunshine law (§ 286.011, F.S.) and open meetings, public

records (Chapter 119)
� Class size restrictions except compliance is school average
� Some personnel statutes such as compensation, salary

schedules, contracts after July 1, 2011, and performance
evaluations for instructional and administrators

� Others throughout education code
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� Monitor and review charter school progress toward
charter goals [s.1002.33(5)(b), F.S.]

� Monitor revenues & expenditures
� Ensure charter school is innovative and consistent

with state education goals
� Ensure charter school participates in state

accountability system
� Submit annual reports to Dept. of Education

regarding members of applications received,
disposition, date contract extended

� May enter into interlocal agreements with other
agencies to offer certain services, such as facility
inspections to charter schools; may charge a fee for
actual cost.

� Serves as Local Education Agency (LEA) for IDEA, Title I,
and other federal grant programs`
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• Charter school “system” is its own LEA if it:

1. Includes both conversion and non-conversion
charters;

2. Has all schools located in the same county;

3. Has a total enrollment exceeding the enrollment
of at least one school district in the state; and

4. Does not contract with a for-profit service
provider [1002.33(25), F.S.].
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◦ § 1002.33, F.S. – establishes charter schools; contains procedures for
applications

◦ § 1002.331, F.S. – establishes high-performing charter schools;
contains procedures for applications

◦ § 1002.332, F.S. – Defines high-performing charter school system
◦ Rule 6A-6.0786, F.A.C., (Model Forms Rule)- provides the required

model charter application format, an evaluation instrument that
sponsors must use, a standard initial and renewal contract

◦ Rule 6A-6.0787, F.A.C., (Conversion Charter Ballot Process) -
establishes a procedure by which parents and teachers of public school
may vote to submit an application for conversion to charter status

◦ Rule 6A-6.0781, F.A.C., (Appeal Procedures) provides procedures for
charter school application denial

◦ Rule 6A-1.099827, F.A.C., (Charter School Corrective Action and School
Improvement Plan) – process for submitting school improvement and
corrective action plans to District by charter schools that receive school
grade of “D” or “F”. Also includes termination waiver process for double
“F” schools.
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◦ Rule 6A-1.0081, F.A.C., (Charter School Financial Statements and
Financial Conditions)

◦ Rule 6A-6.0785, F.A.C., (Charter School Applicant Training
Standards) governs DOE required applicant training and District’s
if required; applicants must participate in DOE training after
application is approved, but at least 30 days prior to opening of
its doors [1002.33(6)(f)]

◦ Rule 6A-6.784, F.A.C., (Charter School Governance Training) –
every governing board member must participate; this rule
provides process and requirements for DOE approval of training

◦ Rule 6A-6.0788, F.A.C, (Notice Requirements for Charter School
Performance Data) – Charter schools are required to report
student assessment data from state required testing to each
parent within 30 days after receiving from state

◦ Rule 69A-58.0041, F.A.C., (Charter Schools) – provides that
inspections of charter school facilities be done by the local fire
official providing emergency services to the school

9



� Application timeline: Application timeline: Application timeline: Application timeline: 

10

May 1
Applicant may submit a draft application with $500 fee  [1002.33(6)(b)]

July 1

Sponsor must provide “feedback” regarding material deficiencies on draft 

application [1002.33(6)(b)]; feedback is not defined

August 1

Applications due for opening for the following school year; sponsor cannot 

refuse to accept applications before August 1 and may accept after 

[1002.33(6)(b)]; essentially must accept all year and adhere to review 

timelines; however, if accepted after Aug. 1 of given year, school cannot open 

until following year (i.e., if filed by Aug. 1, 2016, openings may be for 

August, 2016; if filed on Aug, 2, 2016, would not be allowed to open prior to 

Fall, 2017) unless parties agree otherwise

After receipt

Sponsor must notify applicant of technical deficiencies, and accept technical 

corrections w/i 7 cal. days of notice; includes grammatical errors, missing 

signatures [1002.33(6)(b)]

w/i 15 cal. Day
Sponsor must report to FDOE name, location, and FTE [1002.33(6)(b)1]



� Application timeline: Application timeline: Application timeline: Application timeline: 

* Failure to act on application of high-performing charter school applicant within 60
days, application deemed approved. [1002.331(3)(a)]. Application submitted by high-
performing charter school applicant may only be denied by clear and convincing
evidence under 1002.33(6)(b)3.a.

11

August 31

Sponsor must report to FDOE information for applications 

submitted the previous year [1002.33(5)(b)1.l.D.II

w/i 60 cal. Day * 

(regardless of date 

filed)

Sponsor shall by majority vote approve or deny, unless both 

parties mutually agree to extension of time [1002.33(6)(b)3]; 

no specific consequences for failure to act except must show 

harm from delay unless designated high performing

w/i 10 cal days of 

vote

If denied, sponsor must articulate in writing specific reasons 

for denial and provide to applicant and FDOE supporting letter 

[1002.33(6)(b)3

w/i 10 cal. days of 

vote

Sponsor must report to FDOE approval or denial of charter 

application; if approved, report to include FTE 

[1002.33(6)(b)4] 



� ApplicationApplicationApplicationApplication processprocessprocessprocess variesvariesvariesvaries dependingdependingdependingdepending onononon typetypetypetype
ofofofof chartercharterchartercharter schoolschoolschoolschool::::
◦ Standard charter school

◦ Conversion charter school

◦ High-performing charter school

◦ Virtual charter school

12



� Who can apply?Who can apply?Who can apply?Who can apply?
◦ An application for a new charter school may be made by an individual, teachers, parents,

a group of individuals, a municipality, or a legal entity organized under the laws of this
state. See § 1002.33(3)(a), Fla. Stat.

◦ In a recent opinion by the Florida Commission on Ethics, the FCE opined that there is no
prohibited conflict of interest for a school board to apply for and operate a charter
school. See CEO 11-23.

◦ An application for a conversion charter school shall be made by the district school
board, the principal, teachers, parents, and/or the school advisory council at an existing
public school that has been in operation for at least 2 years prior to the application to
convert. A public school-within-a-school that is designated as a school by the district
school board may also submit an application to convert to charter status. See §
1002.33(3)(b), Fla. Stat.

◦ District cannot take “unlawful reprisal” against an employee involved with an application;
unlawful reprisal can mean demotions, transfer, disciplinary actions, reductions in pay,
etc. Claims for unlawful reprisal are investigated by DOE and sent to DOAH which issues
recommended order to the State Board of Education. Successful claimant can recover
attorneys fees and other relief such as reinstatement, compensation, etc. [1002.33(4)].

◦ Florida College System institution may work with the school district or school districts in
its designated service area to develop charter schools that offer secondary education.
District school boards shall cooperate with and assist the Florida College System
institution on the charter application. Application deadlines do not apply. See §
1002.33(5)(b)4, Fla. Stat.
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� Who cannot apply?Who cannot apply?Who cannot apply?Who cannot apply?
◦ A private school, parochial school, or home education program

shall not be eligible for charter school status. See § 1002.33(3)(b),
Fla. Stat.

◦ Applicant could not apply where applicant was not a legal entity;
applicant simply referred to a program initiated by a high school
and no separate entity was formed to administer the program. See
Cocoa Academy for Aerospace Technology v. School Board of
Brevard County, 706 So.2d 397 (Fla. 5th DCA 1998).
◦ A municipality is not authorized to apply for a conversion charter

school. See Atty. Gen. Op. 2013-06. (In light of the express
designation of those entities that are authorized to apply for
conversion of an existing public school to a conversion charter
school and the exclusion of municipalities from § 1002.33(3)(b),
Fla. Stat., a municipality may not apply for a conversion charter
school).
◦ School district employees can participate in an application, but

cannot serve on a charter governing board. See CEO 97-7.
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� How to apply:How to apply:How to apply:How to apply:
◦ A person or entity wishing to open a charter school must prepare an application on a

model application form prepared by the Florida Department of Education which:

� Demonstrates how the school will use the guiding principles and meet the statutorily
defined purpose of a charter school.

� Provides a detailed curriculum plan.

� Contains goals and objectives for improving student learning and measuring that
improvement.

� Describes the reading curriculum and differentiated strategies that will be used for
students reading at grade level or higher and a separate curriculum and strategies for
students who are reading below grade level. A sponsor shall deny a charter if the
school does not propose a reading curriculum that is consistent with effective
teaching strategies that are grounded in scientifically based reading research.

� Contains an annual financial plan for each year requested by the charter for operation
of the school for up to 5 years.

� Documents that the applicant has participated in required governance training

� For the establishment of a virtual charter school, documents that the applicant has
contracted with a provider of virtual instruction services pursuant to § 1002.45(1)(d),
Fla. Stat.

� Individual school districts may have additional application requirements. Applicants
must contact the individual district to determine if additional requirements apply.

� See § 1002.33(6)(a), Fla. Stat.; SBE Rule 6A – 6.0786, F.A.C. (Model Forms)
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� Conversion charter schools:Conversion charter schools:Conversion charter schools:Conversion charter schools:
◦ FDOE application used to convert an existing school into

charter school is Standard Charter School Model
Application.
◦ Special procedures apply. An application submitted

proposing to convert an existing public school to a charter
school shall demonstrate the support of at least 50 percent
of the teachers employed at the school and 50 percent of
the parents voting whose children are enrolled at the
school, provided that a majority of the parents eligible to
vote participate in the ballot process, according to rules
adopted by the State Board of Education. See §
1002.33(3)(b), Fla. Stat; see, also, Fla. Admin Code Rule
6A-6.0787.
◦ Special considerations: A municipality is not authorized to

apply for a conversion charter school. See Atty. Gen. Op.
2013-06.
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� HighHighHighHigh----performing charter schoolsperforming charter schoolsperforming charter schoolsperforming charter schools:
◦ A charter school is a high-performing charter school if

it:
� Received at least two school grades of “A” and no school

grade below “B,” pursuant to § 1008.34, during each of the
previous 3 school years.

� Received an unqualified opinion on each annual financial
audit required under § 218.39 in the most recent 3 fiscal
years for which such audits are available.

� Did not receive a financial audit that revealed one or more of
the financial emergency conditions set forth in § 218.503(1)
in the most recent 3 fiscal years for which such audits are
available.

� Virtual Charter not eligible
� Designated (and undesignated) only by Education

Commissioner
� See § 1002.331(1), Fla. Stat.
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� May increase student enrollment once per school year “to more than the contract
capacity, but student enrollment may not exceed the current facility capacity”
[1002.331(2)(a)]

� May also expand grade levels to serve grades not already served if within above
limits [1002.331(2)(b)]

� School must notify sponsor by March 1 of intent to expand or increase enrollment.
Sponsor shall modify the charter within 90 days “to include the new enrollment
maximum and may not make any other changes.” [1002.331(2)(e)]

� If high-performing charter requests to consolidate multiple charters, sponsor has
40 days to provide initial draft to school and 50 days thereafter “to negotiate and
notice the charter contract for final approval.” [1002.331(2)(e)]

� Submit quarterly rather than monthly financial statements to sponsor
[1002.331(2)(c)]

� May increase contract term to 15 years; still subject to annual review
[1002.331(2)(e)]

� May not expand following any school year in which school grade was C or below; if
C in any two years, the term may be modified and school would lose high-
performing status [1002.331(4)]

� Lower administrative fee [1002.33(20)(a)3]
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� HighHighHighHigh----performing charter schools:performing charter schools:performing charter schools:performing charter schools:
◦ FDOE application used to replicate a high-performing charter

school is the High-performing Replication Application.
◦ Special procedures for high-performing charter school

applications: A high-performing charter school may submit an
application pursuant to § 1002.33(6) in any school district in
the state to establish and operate a new charter school that
will substantially replicate its educational program. A high-
performing charter school may not establish more than one
charter school within the state in any year. A subsequent
application to establish a charter school may not be submitted
unless each charter school established in this manner achieves
high-performing charter school status.
◦ An application submitted by a high-performing charter school

must include the verification letter provided by the
Commissioner of Education.
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� Special considerations for applications to Special considerations for applications to Special considerations for applications to Special considerations for applications to 
replicate highreplicate highreplicate highreplicate high----performing charter schools:performing charter schools:performing charter schools:performing charter schools:
◦ In order to submit an application to replicate a high-

performing school, the proposed charter school must be
“substantially similar” to the charter school it is seeking
to replicate, which has been interpreted as having the
same characteristics and being alike in substance or
essentials to the school it is replicating.
� A proposed K-8 school is not substantially similar to a

school serving grades 6-8. See School Bd of Seminole
County v. Renaissance Charter School, Inc., 113 So.3d 72
(Fla. 5th DCA 2013) (upholding School Board of Seminole
County’s denial of the application of Renaissance Charter
School, Inc. for a replication charter in Seminole County).

� Link to opinion
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� Virtual charter schools:Virtual charter schools:Virtual charter schools:Virtual charter schools:
◦ “Virtual instruction program” means a program of

instruction provided in an interactive learning
environment created through technology in which
students are separated from their teachers by time or
space, or both. See § 1002.45(1)(a)2, Fla. Stat.
◦ A charter school may operate a virtual charter school

pursuant to § 1002.45(1)(d) to provide only full-time
online instruction to eligible students, pursuant to §
1002.455, in kindergarten through grade 12; no part-
time
◦ A charter school must amend its charter or submit a new

application pursuant to subsection § 1002.33 (6) to
become a virtual charter school.
◦ FDOE application used for a virtual charter school is the

Virtual Charter School Application.
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� EvaluationEvaluationEvaluationEvaluation processprocessprocessprocess::::

◦ Evaluation processes vary among districts. Although none of this is required, typical
district evaluation process may consist of the following steps and it is considered by the
state board when hearing charter appeals where an applicant has been denied. This is
termed by SRE as “due process” afforded to applicant:

� Applications are submitted to a review committee consisting of department heads or
other staff from relevant district departments (e.g., finance, ESE, curriculum, etc.).
Each committee member is responsible for preparing a written evaluation using the
pertinent section of the FDOE evaluation instrument.

� If the application is very deficient, efforts may be made at any point to reach out to
the applicant to determine if the applicant desires to withdraw the application in lieu
of denial.

� A governing board interview is held with the governing board of the proposed charter
school to determine the capacity of the governing board as applicant.

� A meeting of the review committee is held to discuss the application and make a
recommendation whether to approve or deny.

� The Superintendent makes a recommendation at a meeting of the school board
whether to approve or deny. A public hearing may be held and the applicant may be
apprised in advance of its ability to attend and speak at the meeting.
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� Appeals timeline: Appeals timeline: Appeals timeline: Appeals timeline: 

* If the submission fails to meet the filing requirements in 6A-6.0781, FAC, it may be rejected. The party
would then have 15 days to file a corrected submission. See 1002.33(6)(c)2; 6A-6.0781, FAC.

** An appeal submitted by a high-performing charter school shall be conducted by the SBE, except the CSAC
shall not convene to make a recommendation. Instead, the Commissioner of Education shall review and
make a recommendation to the SBE. [1002.33(6)(c)1]
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w/i 30 cal. Day

Applicant may appeal denial of application or failure to act on an application 

and shall notify the sponsor of the appeal; if late, must be denied. See School 

Board v. Universal, 9950.2d 1210 (Fla. 5th DCA 2008); [1002.33(6)(c)1].

w/i 30 cal. Day Sponsor response must be submitted to SBE.

After receipt*

Upon notification of appeal from the SBE, the Commissioner of Education shall 

convene the Charter School Appeal Commission (CSAC); CSAC has equal 

number of charter school and district representatives [1002.33(6)(c)1]

After being 

convened

CSAC shall conduct a “fair and impartial review” to formulate a 

recommendation; not de novo; only argument by parties [1002.33(6)(c)1; 6A-

6.0781, FAC]

7 cal. day before 

SBE meets

CSAC must forward its recommendation to the SBE at least 7 days before the 

SBE hears the appeal; SBE not bound by CSAC recommendations; ex parte

communications with SBE members is prohibited [1002.33(6)(c)1]

w/i 90 cal. days 

of appeal

SBE holds meeting to vote on appeal [1002.33(6)(c)3]

w/i 30 cal. days 

after remand

The sponsor shall implement the decision of the SBE to approve or deny the 

application after the application is remanded by the SBE [1002.33(6)(c)3]; SBE 

order is subject to judicial review in district court of appeal [1002.33(2)I(d) 

p.9.]



� Application denials must be based on Good Cause Application denials must be based on Good Cause Application denials must be based on Good Cause Application denials must be based on Good Cause –––– not defined in statutenot defined in statutenot defined in statutenot defined in statute
� Good cause for denial of an application for the establishment of a charter school

contemplates a legally sufficient reason. See School Board of Osceola County v. UCP of
Central Florida, 905 So. 2d 909 (Fla. 5th DCA 2005)

� Good cause did not exist for a school board to deny an application; application met all
statutory requirements; school board presented no empirical evidence to support its
position that approval of application would adversely impact other schools in district, or
result in students receiving inferior education. See Id.

� Good cause does not exist on the grounds that approving any more charter applications
will further dilute capital funding for all charter schools in the district. See Id.

� Denial of a charter school based on conjecture and opinion does not constitute good
cause. See Id.

� The statements of legislative purpose in the charter schools law provide sufficient
grounds to allow the school board to require an applicant who already owns or operates
a school to show that it is an “exemplary” school before another charter will be granted
to the same entity. The entire statutory scheme shows legislative concern with the
quality of the academic and financial performance of charter schools and the ability of
the applicant to meet the high standards set by statute. See Imhotep-Nguzo Saba
Charter School v. Dept. of Education and Palm Beach County School Board, 947 So.2d
1279 (Fla. 4th DCA 2007).

� Higher standard of review for high-performing replications – clear and convincing
evidence

� School Board of Volusia County v Academies of Excellence, 974 So. 2d. 1186 (Fla. 5th

DCA 2008) -deficiency in student assessment accountability was not good cause for
denial. Also held that State Board authority to reverse School Board did not violate
School Board’s authority under Article IX, Section 1( c ) , Fla. Const., to operate, supervise
and control all public schools because school boards have the right to enter into
contracts.

24



� Must use model contract template mandated by DOE as initial
and renewal of contract; may underline additional language
and delete language in model [1002.33(27), F.S.; (SBE Rule
6A-6.0786, F.A.C.)];

� District cannot impose “unreasonable rules or regulations that
violate the intent of giving charter schools greater flexibility”
[1002.33(6)(h)].

� District has 30 days from application approval to provide
initial proposed contract; 40 days thereafter to negotiate and
notice for final approval by School Board unless both parties
agree to extension.

� DOE mediation available for “any dispute … subsequent to
the approval of a charter application and for any dispute
relating to the approved charter” (except application denials,
charter non-renewals or terminations).
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� If mediation unsuccessful, dispute may be appealed to DOAH;
costs and fees paid by losing party; ALJ has final authority to rule
on issues of (1) “equitable treatment” of the charter as a public
school or (2) whether proposed provisions violate “intended
flexibility.”

� See Tampa School Development Corp. v. Hillsborough County
School Board, DOAH Case No. 11-2183. ALJ found that it was
unreasonable for School Board to deny charter school’s request
to consolidate two (2) campuses; subsequent legislation requires
School Board to consider consolidation and must allow for high
performing; good discussion of “reasonableness” determination

� Renaissance Charter School, Inc. v. Leon County School Board,
DOAH Case No. 12-0887. ALJ ruled that it was not unreasonable
for the School Board to include a provision in the Charter limiting
the school’s annual capacity to the number of applications
received as of March 1st. Again, subsequent legislation prohibits
this type of provision but great analysis
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� Initial terms 4 or 5 years; 15 available for
municipalities or public entities if necessary for
long-term financial; 501(c)(3) eligible for 15
years at district discretion; high-performing
gets 15 years if requested [1002.33(7)(a) 12]

� Charter shall provide for “cancellation” of
charter if insufficient progress has been made
in attaining the student achievement objectives
of the charter and if it is not likely that such
objectives can be achieved before expiration of
the charter. [1002.33(7)(a) 12]

27



Must include:
� School’s mission, students’ ages, grade levels

� Focus of curriculum

� Application (appendix) incorporated by reference

� Achievement outcomes and measurement methods

� Graduation requirements for high schools

� Conflict resolution [1002.33(7)]

� Admissions, dismissals, code of student conduct

� Insurance and liability requirements

� Term

� Facilities to be used and their location
� BUT “may approve a charter before the applicant has identified space,

equipment or personnel, if the applicant indicates approval is necessary
to raise working funds” [1002.33(5)(b)c]

� Cannot require CO more than 15 calendar days before first day of school
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� Teacher qualifications and requirements

� Governance structure

Should include:

� Good cause definitions for termination

� Contract amendment process

� Renewal process

� Attendance, grade reporting process

� Fund disbursements, FTE payments

29



� Transportation requirements – shall be provided “consistent” with
the requirements of subpart I.E. of Chapter 1006 and s.1012.42

� Transportation may be provided through a contract with sponsor,
private provider or parents; must cooperate with sponsor to ensure
transportation is not a barrier to access [1002.33(20)(c)]

� Governing board requirements

� Enrollment lottery provisions

� Enforcement and compliance mechanisms (i.e., withhold FTE, etc.)

� Unique provisions related to the type of school, i.e., municipal,
workplace, alternative, ESE, virtual, etc.

� Define administrative fee services

� Restrictions on parent and student contracts

� If possible, school board policies with which charter school has
agreed to comply (Appendix)
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� Charter may be modified during term “upon
recommendation of sponsor or charter
school’s governing board and the approval
of both parties to the agreement.” May
include consolidation of multiple charters
into a single charter if operated by same
governing board and physically located on
same campus, regardless of renewal cycle.
[1002.33(7)(c)]

31



� School Board “shall not apply its policies to a
charter school unless mutually agreed to by both
the sponsor and the charter school”
[1002.33(5)(b)1.d]

� If school board subsequently amends an agreed-
upon policy, the version of the policy in effect at
the time of the execution of the charter shall
remain in effect and the sponsor may not hold the
charter school responsible for any provision of a
newly revised policy until the revised policy is
mutually agreed upon.” [1002.33(5)(d)]

� Does not include school board processes or charter
policy. See Imhotep, 947 So. 2d 1279
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School Board “shall make student academic achievement for all
students the most important factor when determining whether
to review or terminate the charter.” [1002.33(8)(a)]
� Failure to participate in accountability system or failure to

meet performance requirements in the charter
� Failure to meet generally accepted standards of fiscal

management
� Violation of law
� Other good cause [1002.33(8)]
Also:
� If school receives 2 consecutive grades of “F,” district must

terminate. School can appeal directly to SBE to waive this
provision based on performance of surrounding schools; no
appeal [1002.33(9)(n)4].

� School Board “shall terminate” a charter if it “knowingly fails
to comply “with background screening requirements [1002.33
(12)(g)]

� Charter schools can voluntarily terminate
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� Must provide notice to school of termination or non-
renewal in 90 days

� School has 14 days to request Chapter 120 hearing
which must occur within 60 days before the 90 days
expires – sponsor can either conduct the hearing itself
or send it to DOAH; DOAH sends recommended order;
School Board can adopt final order or make changes if
justified factually or legally; subject to judicial review in
district court of appeal

� School continues to operate during 90 days
� Section 120.57(l)(j), F.S. provides that “findings of fact

shall be based upon a preponderance of evidence,
except in penal or licensure disciplinary proceedings or
except as otherwise provided by statute…”

� School Board’s burden to prove that it had good cause
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• Broward County School Board v. Automotive Technical
Charter High School of Southern Florida, Inc., DOAH
Case No. 12-1258. ALJ found School Board proved by
preponderance of evidence that it had good cause not
to renew charter for failure to meet requirements for
student performance in Charter, failure to use teachers
with proper certification, and failure to disclose to
parents the out of field qualifications.

• Volusia County School Board v. Volusia Elementary
Charter School, Inc. d/b/a Boston Avenue Charter,
DOAH Case No. 12-1612. ALJ found that School Board
had good cause not to renew charter for failure to meet
student performance requirements and employment
history checks.
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� Palm Beach County School Board v. Excel
Leadership Academy, Inc., DOAH Case No. 13-
1148. ALJ found school board had multiple and
“ample” good cause to non-renew. Stated that
standard of proof is clear and convincing evidence
based on day care licensing denials. Reasons for
non-renewal: declining enrollment, failed to
implement IEPs, failed to provide ESOL-endorsed
teacher, failed in providing reading instruction. ALJ
also found that school’s claim that district failed to
provide training or technical assistance was
baseless and school “failed in its most basic duties
to educate its students.”
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� Only for “an immediate and serious danger
to the health, safety or welfare of the
school’s students.” [1002.33(8)(d)]

� School may request Chapter 120 hearing
within 10 days but it can take place after
termination

� District must assume operation of the
school during pendency of hearing; if not,
District will have to pay school’s fees and
costs if school prevails.
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If any charter school is terminated:

� Unencumbered funds revert to sponsor except capital outlay
and federal funds which revert to DOE [1002.33(8)(e)]

� School responsible for all debts; district cannot assume debt
between school and any third party unless previously agreed
[1022.33(8)(f)]

� Upon initial notification of nonrenewal, closure or
termination, charter cannot expend more than $10,000 per
expenditure without prior written approval of sponsor unless
the expenditure was included in annual budget, is for
reasonable attorneys fees for appeal or to conduct
independent audit [1002.33(9)(o)]

� Independent audit must be completed within 30 days after
notice of renewal, closure or termination. [1002.33(9)(o)]
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� Open to any resident; must use random lottery if
applications exceed number of seats
[1002.33(10)(a), (b)]

� May give preference to
◦ siblings
◦ children of governing board or employee
◦ resident of municipality for municipal charter
◦ children from voluntary pre-K operated by

charter
◦ children of active duty military
◦ for conversion charter, must give preference to

students who would have been assigned
[1002.33(1)(d)]
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� May “limit enrollment process to target”

◦ specific grade levels or ages

◦ at-risk

◦ charter in workplace or municipality

◦ residing within 2 miles

◦ reasonable academic, artistic or other eligibility 
standards

◦ students articulating between charters as 
approved by sponsor[1002.33(1)(e)]
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� ESE and ELL must have an equal opportunity for
enrollment [1002.33(f)]

� Students are eligible to participate in any
interscholastic extracurricular activity at the public
school to which the student would be otherwise
assigned (if charter doesn’t offer the activity and
student meets assigned school requirements)
[1002.33 (11)]
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� May be public or private at school’s option; may participate in
FRS if public [1002.33(12)]

� May collectively bargain [1002.33(12)(b)]
� District employees may take leave to work in charter if

approved by school board and can continue to retain seniority
accrued and be covered by district benefits if both agree;
district cannot require resignation; can approve other leave
arrangements [1002.33(12)(e)]

� Must be certified, meet high quality standards, undergo
background screening; charter contract can be terminated if
school fails to comply with this [1002.33(12)(f)(g)]

� Must comply with teacher performance standards and criteria
for performance pay[1002.33(16) 4-7]

� Employment of relatives restricted [1002.33(24)]
� For purposes of tort liability, “the governing body and

employees shall be governed by s. 768.28.” [1002.33(12)(h)]
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� Subject to:
◦ specific personnel provisions relating to

compensation [1012-22(1)(c)]

◦ workforce reductions [1012.33(5)]

◦ performance evaluations for instructors and
administrators [1012.34]

◦ contracts for hire after July 1, 2011 [1012.335]
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� Must comply with State Building Code but not SREF [1002.33(18)]
� Local government cannot impose more stringent requirements and

must treat charters equitably [1002.33(18)(a)]
� Exempt from ad-valorem taxes [1002.33(18)(c)]
� Can locate under the preexisting zoning and land use designations

in library, community service organization, museum, performing
arts, theatre, cinema, church (but the school itself must be non-
sectarian), college and universities [1002.33(18)(c)]

� Charter schools are eligible for capital outlay pursuant to s. 1013.62
[1002.33 (19)]

� If “district school board facility or property is available because it is
surplus, marked for disposal, or otherwise unused, it shall be
provided for a charter school’s use on the same basis as it is made
available to other public schools in the district.” [1002.33(18)(e)]
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� Sponsor must provide certain administrative
and educational services and may withhold
5% of FTE up to 251 students, 2% for over
250, and 2% for high-performing no matter
how many students; 5% for virtual
[1002.33(20)(a)]

� District can provide other services by
contract at rate no greater than cost to
provide [1002.33(20)(b)]
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� Charter Governing Board restricted from
employment of relatives [1002.33 (24)]

� Charter Governing Boards of a non-profit are not
considered “public officials” subject to Chapter
112. Ethics Code [CEO 99-10] But members of
municipal charter advisory board are public
officers subject to Chapter 112. Ethics Code [CEO
99-2]

� Governing Board Members are subject to
112.(2),(3), and (7) (prohibited from doing
business with one’s own agency) and 112.
3143(3) (cannot vote on and must disclose
conflicting employment or contractual
relationship) [1002.33(26)]
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� Not liable for civil damages for torts committed by
charter school employees or personnel actions
taken by school; school board’s sovereign
immunity not waived [1002.33(5)]

� Monitoring duties do not create a private cause of
action against school board [1002.33(5)(h)(i)]

� Any agreement to borrow or secure funds for
charter school from private source must indemnify
school board from any and all liability including
financial responsibility for payment or interest
[1002.33(14)]

� Charter school cannot pledge credit or taxing
power of district or state [1002.33(14)]
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• Florida Virtual School (Section 1002.37, F.S)

• Governed by its own Board of Trustees appointed
by the governor

• A public agency entitled to sovereign immunity
pursuant to s.768.28

• Free statewide full and part-time program for K-
12; Home Schooled students may participate

• Receive funding from legislature

• Districts must provide access

for testing; cannot limit student access to virtual
courses

• Receives an accountability grade
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∗ Districts eligible for sparsity supplement must provide part-
time and full-time option

∗ Districts not eligible for sparsity supplement must provide at
least three options for full and part-time K-12 program
(1002.45) including full and part-time K-12, full or part-
time for dropout prevention, DJJ, core-curricula to comply
with class size

∗ Districts may:
• Develop its own program for students in district,
• Contract with Florida Virtual,
• Contract with DOE approved provider,
• Contract with virtual charter, or
• Enter into an agreement

with another school district.
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Virtual charter may provide only full-time K-12
by:

• Contracting with Florida Virtual,

• Contracting with an approved DOE provider,
or

• Contracting with District.
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�Student eligibility for all district and charter virtual
programs:
◦ Must reside in District

◦ Must have been in a public school in the state the prior
school year, dependent of US Armed Services, enrolled prior
year in a virtual program, sibling, eligible to enter K or 1st

grade, eligible to enter grades 2 through 5 and currently
enrolled in any Florida virtual program

◦ Every student must take one online course in high school
[s.1002.321(3)]

◦ Eligible students enrolled in a school district may register
and enroll in an online course offered by any other school in
state; other school district gets the FTE funding [s.1003.498]



McKayMcKayMcKayMcKay ScholarshipsScholarshipsScholarshipsScholarships forforforfor StudentsStudentsStudentsStudents withwithwithwith
DisabilitiesDisabilitiesDisabilitiesDisabilities (s(s(s(s....1002100210021002....39393939))))

• Provides opportunity to attend other public
school other than assigned OR public
funding for SWD to attend private school

• Must have an IEP or 504 plan
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� Received specialized instruction under Voluntary Pre-K
during the previous school year and have current IEP or 504
plan, spent the prior year in a Florida public school or the
Florida School for the Deaf and Blind; or was enrolled in the
prior year and was at least 4 years old and eligible for
services under 1003.21(i), F.S.

� Parent has to obtain admission to eligible private school and
request scholarship at least 60 days prior to date of 1st

payment

� Prohibited from McKay if enrolled in another scholarship
program (i.e. tax credit), juvenile justice program, home
education, private tutoring program, virtual program, Florida
School for Deaf and Blind, or has been given temporary 504
plan that is valid for 6 months or less
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� District must prepare matrix of services
which determines level of funding along
with student’s grade and amount of funding
student would have received

� District must provide transportation if

parents elect public school

� Student can attend the private school until
they graduate

� Districts must notify parents of this option

� Student can also use McKay to attend
another public school (on space available
basis)
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• Parent can also enroll and transport student
to a school in another district that can
implement the IEP/504 plan

• Private School eligibility, obligations, and
procedures are outlined in statute
[S.1002.39(8) , F.S.]
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FloridaFloridaFloridaFlorida TaxTaxTaxTax CreditCreditCreditCredit ScholarshipScholarshipScholarshipScholarship ProgramProgramProgramProgram
(s(s(s(s.... 1002100210021002....395395395395))))
� Taxpayers make private voluntary contributions

to nonprofit scholarship funding organizations to
fund private school tuition for students who
qualify for free-and reduced lunch, is currently in
foster care or out of home placement; or
student’s household income is above 185% of
federal poverty level but does not exceed 260%

� Administered and monitored by the state
� Not eligible if in juvenile justice, home

education, private tutoring, virtual
schools or any other state scholarship
(such as McKay)

� There are private school requirements,
individual scholarship limits, and
program funding caps (1002.395)

57



OPPORTUNITY SCHOLARSHIP PROGRAM OPPORTUNITY SCHOLARSHIP PROGRAM OPPORTUNITY SCHOLARSHIP PROGRAM OPPORTUNITY SCHOLARSHIP PROGRAM 
(1002.38)(1002.38)(1002.38)(1002.38)
• Students who have spent the prior year

attending an F or three consecutive years in
D school, or will be assigned to such a
school for the next school year, can enroll in
a school that has a C or better grade

• Student can stay in that school until
graduation even if assigned school improves

• District has to notify students when this
option is available and provide
transportation
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Home Education (s. 1002.41, F.S.)Home Education (s. 1002.41, F.S.)Home Education (s. 1002.41, F.S.)Home Education (s. 1002.41, F.S.)

• Parents must notify district that they live in that
they intend to home school and include names,
addresses and birthdates of student to be
enrolled.

• Parent does not have to have a teaching
certificate.

• Parents must maintain a portfolio of educational
activities and samples of work for two years;
must annually evaluate student and file copy
with the District.

• Superintendents not required to inspect the
portfolios but can if they want.
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Home Education (s. 1002.41, F.S.)Home Education (s. 1002.41, F.S.)Home Education (s. 1002.41, F.S.)Home Education (s. 1002.41, F.S.)

• State assessments not required but may take 
them as evidence of progress.

• Superintendent must review annual evaluation
and notify parent if adequate progress not being
made, parent has one year to remediate;
continuation contingent on making adequate
progress commensurate with ability

• Student does not receive a standard high school
diploma

• Student may participate in inter-

scholastic extra curricular activities

at assigned school
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MORE OPTIONSMORE OPTIONSMORE OPTIONSMORE OPTIONS
• Personal Learning Scholarship Accounts [1002.385] for

students with disabilities with an IEP to pay for instructional
materials, assistive technology devices, specialized services
such as ABA, special language pathologists, tuition for
private school, fees for tests, contributions to the Florida
Prepaid College, contracted services; cannot be enrolled in
public school or receiving any other scholarship; school
districts must provide matrix of services. Program is funded
similar to tax-credit scholarship.

• Controlled Open Enrollment (1002.31)
• Single-Gender Classes, Activities or School

(1002.311)
• Magnet Programs – Dual Enrollment/ Advanced Placement/

AICE (Cambridge)
• Lab Schools (1002.32)
• Florida School for the Deaf and Blind (1002.36)
• Private Schools (1002.42)
• Private Tutoring Program (1002.43)
• Voluntary Pre-K (1002.510, 1002.79)
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Thank  you…

and Good Luck!
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Nathan A. Adams IV
Partner

Tallahassee

T 850.425.5640

nathan.adams@hklaw.com

Nathan "Nate" A. Adams IV is a partner practicing in complex commercial and appellate litigation 

with a special emphasis on hospitality, healthcare, educational, nonprofit and religious organizations. 

Dr. Adams conducts employment, healthcare, educational and nonprofit regulatory and constitutional 

litigation. He has argued appeals in federal courts nationwide, litigated in state courts in Florida, 

Colorado, and the District of Columbia, and appeared before administrative courts and arbitral 

panels. In addition, Dr. Adams has served as outside general counsel for several organizations. 

Mr. Adams is a Florida Bar Board Certified Education Lawyer. Before joining Holland & Knight, Dr. 

Adams worked for the Florida Executive Office of the Governor and the Florida Department of 

Education, including the Division of Florida Colleges and Board of Governors. His extensive 

experience includes the following:

Hospitality

Assisting publicly-traded companies with reductions in force and executive transitions 

Defending restaurants and hotels concerning Title VII, ADEA, ADA and other employment 

discrimination and class action litigation 

Defending EEOC pattern and practice directed investigations 

Advising hospitality institutions about legal compliance with federal and state law 

Defending general litigation against restaurants and hotels 

Challenging state sales and other tax assessments

Healthcare

Assisting with formation of captive insurance company 

Defending healthcare institutions against antitrust and deceptive trade practices claims 

Licensing and defending adverse licensure actions against healthcare, pharmaceutical and drug 

companies

Defending healthcare institutions against constitutional claims, taxation assessments and 

Medicaid overpayments 

Related Practices: Litigation and Dispute Resolution Healthcare & Life Sciences Appellate Religious Institutions

Education Florida Government Advocacy Labor, Employment and Benefits



Assisting with investigations and legal opinions relating to acquisitions, sales and mergers of 

healthcare institutions

Education

Structuring, licensing and accrediting post-secondary institutions and defending adverse 

licensure actions against them 

Advising educational institutions on compliance with Titles IV, VI, VII and IX, including diversity in 

admissions and hiring and false claims act exposure 

Assisting with financing public-private projects, including research, student housing and other 

facilities

Consulting on procurement laws and litigating procurement matters 

Representing secondary and post-secondary institutions with respect to investigations and at all 

levels of litigation in state and federal courts against false claim and deceptive trade practice 

allegations

Assisting educational institutions with hiring, advancement, adverse employment decisions and 

academic freedom questions 

Consulting on distance learning licensure, accreditation and state and federal regulatory issues 

Consulting on FERPA compliance, public records and ethics, records management and 

Sunshine law 

Advising on campus security plans and emergency protocols 

Lobbying the executive and legislative branch for public educational reform 

Preparing state and federal appeals and amicus briefs on diverse educational matters

Religious Institutions

Defending religious institutions in First Amendment, Equal Protection, ministerial exception, 

church autonomy, land use and zoning, employment, Blaine amendment and property and 

taxation disputes 

Structuring domestic and international ministries and faith-based public contracts and grants  

Counseling on avoiding private inurement and excess benefit transactions 

Structuring mergers, acquisitions and sales of nonprofit institutions 

Assisting with legal audits and policies, including employee, alternative dispute resolution, 

volunteer, safety and counseling policies, protocols and investigations 

Consulting on tax-exempt bond financing and preparing related opinions 

Assisting with governance and board issues, including church property disputes and 

modifications to bylaws and articles of incorporation 

Protecting and assigning intellectual property rights 

Representing ministries in AAA international arbitration and religious conciliation proceedings

Writing a monthly update on religious institutions

Publications

Food and Beverage Law Update: January 2016, Holland & Knight Update, January 27, 2016



Academic Compliance Programs: A Federal Model with Separation of Powers, 41 J. of College & 

Univ. L. 1, 2015

Food and Beverage Law Update: October 2015, Holland & Knight Update, October 28, 2015

Corporate Compliance Answer Book, Institutions of Higher Education Chapter, Practising Law 

Institute, 2016 Edition

Corporate Compliance Answer Book, Institutions of Higher Education Chapter, Practising Law 

Institute, 2015 Edition

Avoiding and Defending Florida License Tax Audits, Holland & Knight Alert, September 8, 2014

Avoiding and Defending Florida License Tax Audits, Law360, August 29, 2014

Corporate Compliance Answer Book, Institutions of Higher Education Chapter, Practising Law 

Institute, 2014 Edition

Message from the Chair, Florida Education Law, July 2013

Supreme Court Rules that Lower Courts Failed to Apply Rigorous Enough Scrutiny to Racial 
Classification in Higher Education Admissions, Holland & Knight Alert, June 25, 2013

2013 Florida Legislative Session Recap, Co-Author, Holland & Knight Newsletter, May 2013

The Affordable Care Act and Its Effect on the Religious Community, NACBA Ledger, Spring 2013

Message from the Chair, Florida Education Law, January 2013

U.S. District Court Enjoins Contraceptive Coverage Mandate Applied to For-Profit Religious 
Publishing Company, Holland & Knight Alert, November 19, 2012

Corporate Compliance Answer Book, Institutions of Higher Education Chapter, Practising Law 

Institute, 2012-13 Edition

Selling Florida's Public Hospitals: What Gov. Rick Scott's New Plan Means for the Industry,
Becker's Hospital Review, September 12, 2012

Drug Wholesaling in Florida—The Top Five Myths, Co-Author, Bloomberg BNA, September 7, 

2012

Corporate Compliance Answer Book, Institutions of Higher Education Chapter, Practising Law 

Institute, 2011-12 Edition

2012 Florida Legislative Session Recap, Co-Author, Eyes on Tallahassee, Recap, April 2012

Florida’s Blaine Amendment: Goldilocks and the Separate but Equal Doctrine, St. Thomas Law 

Review, March 4, 2012

U. S. Supreme Court Unanimously Recognizes Ministerial Exception to Employment Discrimination 
Laws, Holland & Knight Alert, January 12, 2012

Florida Capital Update: January 2012, Holland & Knight Update, January 3, 2012

Church-going Can be Risky at Times, so Valid Releases are Essential, Church Executive,

November 1, 2011

Data Privacy for Religious Institutions, Co-Author, NACBA Ledger, Spring 2011

2010 Florida Legislative Session Recap, Eyes on Tallahassee, Recap, June 30, 2010

How You Can Convert Conflict Into Ministry Opportunities, Church Executive Magazine, June 3, 

2010

Corporate Compliance Answer Book, Institutions of Higher Education Chapter, Practising Law 

Institute, 2010 Edition

Prevent a Crisis with a Leadership Transition Plan, Church Executive Magazine, October 1, 2009

Jurisdiction of National Labor Relations Board Over Religious Schools Circumscribed, Holland & 

Knight Newsletter, June 2009

Distinguishing Chicken Little from Bona Fide Whistleblowers, Florida Bar Journal, June 2009



Garcetti's Early Impact on Academics, Florida Education Law Journal, Vol. 7, Issue 2, May 2009

How Can Churches be Prepared for Gun Violence?, Church Executive Magazine, March 2, 2009

Goldilocks Test of Religiosity Suffers Another Legal Setback, ACSI Update, Vol. 20, Issue 1, 2009
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Agenda

• Private Whistleblowers

• Public Whistleblowers

2



Review Standard

• Liberal Construction.  The FWA is “to be construed liberally in favor of 
granting access to the remedy.” Shultz v. Tampa Elec. Co., 704 So. 2d 605 (Fla. 
2d DCA 1997).  

• The statute is “remedial in nature.” Hutchison v. Prudential Ins. Co. of Am., Inc.,
645 So. 2d 1047 (Fla. 3d DCA 1994).

• Prima Facie Case.

– Plaintiff engaged in statutorily protected activity.

– Plaintiff suffered an adverse employment action.

– The statutorily protected activity caused the adverse employment action.

Sierminski v. Transouth Fin. Corp., 216 F. 3d 945, 950 (11th Cir. 2000) (private 
whistleblower); Rustowicz v. N. Broward Hosp. Dist., 174 So. 3d 414 (Fla. 4th

DCA 2015) (public whistleblower).
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PRIVATE WHISTLEBLOWERS 

§ § 448.101-448.105, Fla. Stat.
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Types of Claims

• Opposition or Objection Claims § 448.102(3), Fla. Stat.

• Assistance or Participation Claims  § 448.102(2), Fla. Stat.

• Disclosure Claims § 448.102(1), Fla. Stat.

5



Opposition or Objection Claims

Forbids retaliation against an employee who has: Objected to, 
or refused to participate in, any activity, policy, or practice of 
the employer which is in violation of a law, rule, or regulation.

§ 448.102(3), Fla. Stat.
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Opposition or Objection Claims

Elements

• Employee objected to or refused to participate in activity, policy, 
or practice of employer. 

• In circumstances where there is no reasonable opportunity for 
written notice.

– Golf Channel v. Jenkins, 752 So. 2d 561, 564 (Fla. 2000).

• That was in violation of law, rule or regulation.

• The employer retaliated against him or her because of the 
objection or refusal to participate.
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What Kind of Violation of Law?
District Split - Actual Violation Standard

– “Based on a plain reading of the FWA and White, we agree with the employer that 
under section 448.102(3) Kearns must prove that he objected to an actual violation of 
law or that he refused to participate in activity that would have been an actual 
violation of law.  Thus, we are not persuaded by the Fourth District’s opinion in 
Aery.” Kearns v. Farmer Acquisition Co., 157 So. 3d 458 (Fla. 2d DCA 2015) (citing 
White v. Purdue Pharma, Inc., 369 F. Supp. 2d 1335, 1337-38 (M.D. Fla. 2005) (plain 
language of the disclosure clause requires a “violation” of the law)).  But the court 
went on to hold, “[T]he issue of which standard applies is not determinative because 
we conclude Kearns presented evidence that, when viewed in the light most favorable 
to him, establishes an actual violation of law.” Id.

– Brown Jordan Int’l, Inc. v. Carmicle, No. 0:14-cv-60629, 2015 WL 6123520 (S.D. 
Fla. Oct. 19, 2015) (referring to “an apparent conflict” between Kearns and Aery).

– Davidson v. Nantworks, LLC, No. 5:15v9-MW, 2015 WL 3970121 (N.D. Fla. June 
30, 2015) (relying upon the Kearns standard without reference to Aery).

– Schultz v. Tampa Elec. Co.("TECO"), 704 So. 2d 605 (Fla. 2d DCA 1997) (dismissing 
complaint because plaintiff’s disagreement “with what he perceives to be TECO’s
lack of effort … does not disclose an activity, policy or practice” that violates law).
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What Kind of Violation of Law?
District Split – Reasonable, Good Faith Belief Standard

– Aery v. Wallace Lincoln-Mercury, LLC, 118 So. 3d 904 (Fla. 4th DCA 2013) 
(“[A]ll that is required is that the employee have a good faith, objectively 
reasonable belief that his activity is protected by the statute.”).

– Canalejo v. ADG, LLC, No. 8:14-cv-17-T-MAP, 2015 WL 4992000 (M.D. Fla. 
Aug. 19, 2015) (denying motion for reconsideration because Kearns does not 
constitute an intervening change in controlling law as compared to Aery, but dicta 
not binding on anyone for any purpose).

– Hernandez v. Publix Supermarkets, Inc., 2014 WL 1379141 (S.D. Fla. Ap. 9, 
2014) (in satisfying the first prong of the Florida Whistleblower Act, plaintiff is 
only required to show he had a good faith, objectively reasonable belief that his 
activity was protected by the whistleblower statute).

– Luna v. Walgreen Co., 575 F. Supp. 2d 1326 (S.D. Fla. 2008), aff’d, 347 Fed. 
Appx 469 (11th Cir. 2009) (employee established a good faith, objectively 
reasonable belief that her activity was protected).
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Opposition or Objection Claims

Jury Instruction

415.5 PROTECTED ACTIVITY.

– Protected activity is:  [objecting to (defendant’s) activity, policy or practice that violated (describe 
law, rule or regulation)] [or] [refusing to participate in (defendant’s) activity, policy or practice that 
violated (describe law, rule or regulation)] [or] [would have violated]  (describe law, rule or 
regulation)] [or] [would have violated] (describe law, rule or regulation), had (plaintiff) participated.

NOTES ON USE FOR 415.5

– 1. The bracketed language is derived from F.S. 448.102(1)…

– 2. as to whether, under F.S. 448.102(3), a claimant must prove an actual violation of law as opposed 
to a reasonable, good faith belief that a violation of law has occurred, all three federal district courts 
sitting in Florida have held that the plaintiff must prove an actual violation of law.”  See, e.g., Paulet 
v. Farlie, Turner & Co., LLC, 2010 WL 2232662, at *2 (S.D. Fla. June 2, 2010); Smith v. 
Psychiatric Solutions, Inc., 2009 WL 903624, at *7 (N.D. Fla. Mar. 31, 2009); White v. Purdue 
Pharma, Inc., 369 F. Supp. 2d 1335, 1336 (M.D. Fla. 2005); but see Padron v. BellSouth 
Telecomms., Inc., 196 F. Supp. 2d 1250, 1255 (S.D. Fla. 2002) (in dicta, court noted that plaintiff’s 
reasonable belief that violation of law occurred is sufficient).

In re Std. Jury Instr. in Civil Cases--Report No. 2011-01 (Unlawful Retaliation), 95 So. 3d 106, 107-08
(Fla. 2012).
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Causation

Jury Instruction

415.6 LEGAL CAUSE-RETALIATION.

• Protected activity is a legal cause of [discharge] [suspension] [demotion] [or] [(describe adverse
employment action)] if the protected activity was a motivating factor that made a difference in
(defendant’s] decision. The protected activity need not be the only factor motivating
(defendant’s) decision. You may find that protected activity was a motivating factor in
(defendant’s) decision if you find (defendant’s) stated reason(s) for its decision(s) [was] [were]
not the real reason(s), but [was] [were] given to hide the retaliation.

NOTES ON USE FOR 415.6

• 1. This instruction is based on F.S. 448.102 and 448.103(c)

• 2. On the issue of causation, Florida and federal courts have followed federal decisions
construing provisions in Title VII that make it unlawful for an employer to retaliate against an
employee “because” the employee made a charge against the employer or opposed an
employer’s unlawful practice. Rice-Lamar v. City of Ft. Lauderdale, 853 So. 2d 1125 (Fla. 4th
DCA 2003) (Title VII retaliation analysis applied to claim arising under Florida’s Whistle-
blower Act); see also Sierminski v. Transouth Fin. Corp., 216 F. 3d 945 (11th Cir. 2000) (Title
VII retaliation analysis applied to claim arising under Florida’s private-sector whistle-blower
provisions).
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Assistance or Participation Claims

Forbids retaliation against an employee who has: Provided 
information to, or testified before, any appropriate 
governmental agency, person, or entity conducting an 
investigation, hearing, or inquiry into an alleged violation of a 
law, rule, or regulation by the employer.

§ 448.102(2), Fla. Stat.
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Assistance or Participation Claims

Elements

• An investigation, hearing or inquiry must be ongoing through no 
action of the employee.

– Golf Channel v. Jenkins, 752 So. 2d 561, 564 (Fla. 2000). 

• The investigation, hearing or inquiry must be of an alleged 

violation of law, rule or regulation.

– This appears to be the reasonable, good faith standard

• Employee provided information to or testified before a 
governmental agency conducting the investigation.

• Employer retaliated against employee because of the testimony.
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Assistance or Participation Claims

Jury Instruction

415.5 PROTECTED ACTIVITY.

– Protected activity is:  [providing information to] [or] [testifying before] to
(appropriate government agency, person or entity), which was conducting an 
[investigation,] [hearing] [or] [inquiry] into an alleged violation of (describe 
law, rule or regulation) by (defendant)….
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Disclosure Claims

Forbids retaliation against an employee who has: Disclosed,
or threatened to disclose, to any appropriate governmental
agency, under oath, in writing, an activity, policy, or practice
of the employer that is in violation of a law, rule, or
regulation. However, this subsection does not apply unless
the employee has, in writing, brought the activity, policy, or
practice to the attention of a supervisor or the employer and
has afforded the employer a reasonable opportunity to
correct the activity, policy, or practice.

§ 448.102(1), Fla. Stat.
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Disclosure Claims

Elements

• Employee disclosed or threatened to disclose to an agency 
“under oath” and “in writing.” 

• An activity, policy or practice of employer.

• That was in violation of law, rule or regulation.

• The employer retaliated against him or her because of the 
disclosure or threat to disclose.

• Plaintiff provided “written notice” to defendant or reasonable 
“opportunity to correct.”

– Golf Channel v. Jenkins, 752 So. 2d 561 (Fla. 2000) (citing §
448.102(1), Fla. Stat.).

– Taylor v. Mem’l Health Sys., Inc., 770 So. 2d 752 (Fla. 5th DCA 2000).
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Disclosure Claims

Jury Instruction

415.5 PROTECTED ACTIVITY.

– Protected activity is:  [disclosing] [or] [threatening to disclose] to (appropriate 
government agency), under oath, in writing, an activity, policy or practice of 
(defendant) that violated (describe law, rule or regulation)….
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Defenses

• General.

– A “defense” is any allegation raised by the defendant that, if true, would 
defeat or avoid the plaintiff’s cause of action.

– Defendants moving for summary judgment on the basis of a defense 
must conclusively prove both the factual existence of the defense upon 
which they rely and its legal sufficiency.

Martin Cnty. v. Edenfield, 609 So. 2d 27 (Fla. 1992).

• Neutral, Nonpretextual Reason Defense. The alleged retaliatory 

personnel action was predicated upon a ground other than the employee’s 
exercise of a right protected by the act.  § 448.103(1)(c), Fla. Stat.
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Remedies

• An injunction restraining violation of law;

• Reinstatement to the same position the employee held before the 
retaliatory personnel action or to an equivalent position;

• Reinstatement of full fringe benefits and other remuneration;

• Compensation for lost wages, benefits and other remuneration;

• Compensatory damages;

• Attorneys’ fees and costs.

• Note:  An employee who files a claim under Florida’s private 
whistleblower law canNOT collect punitive damages.  Michael 
F. Branche v. AirTran Airways, Inc., 314 F. Supp. 2d 1194 (M.D. 
Fla. 2004).
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PUBLIC WHISTLEBLOWERS, 

§ § 112.3187-112.31895, Fla. Stat.

20



Prerequisites

• An employee of or applicant for employment with a state 
agency who is discharged, disciplined, or subjected to other 
adverse personnel action, or denied employment, because s/he 
engaged in an activity protected by the whistleblower act, must 
file a complaint in accordance with F.S. 112.31895.

– Must file the complaint with the Office of the Chief Inspector General in 
EOG or with FCHR no later than 60 days after the prohibited personnel 
action.

• Upon receipt of notice from FCHR of termination of an 
investigation, the complainant may file a complaint with the 
Public Employees Relations Commission against the agency 
(PERC) or bring a civil action within 180 days after receipt of 
the notice.
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Types of Claims

• Disclosure Claim

– Legal § 112.3187(5)(a), Fla. Stat.

– Other § 112.3187(5)(b), Fla. Stat.

• Assistance or Participation Claims § 112.3187(7), Fla. Stat.

• Opposition or Objection Claims § 112.3187(7), Fla. Stat.

• Hotline Claims § 112.3187(7), Fla. Stat.

22



Disclosure Claim

• EMPLOYEES AND PERSONS PROTECTED.—This section protects
employees and persons who disclose information on their own initiative in a
written and signed complaint; … or employees who file any written complaint
to their supervisory officials or employees who submit a complaint to the Chief
Inspector General in the Executive Office of the Governor, to the employee
designated as agency inspector general under s. 112.3189(1), or to the Florida
Commission on Human Relations.

§ 112.3187(7), Fla. Stat.
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Disclosure Claim Elements

• Prior to termination the employee made a disclosure protected by the 
statute.

• The disclosure was in a written and signed complaint to an 
appropriate person.

• The employee was discharged.

• The disclosure was not made in bad faith or for a wrongful purpose, 
and did not occur after an agency’s personnel action against the 
employee.

Walker v. Fla. Dep’t of Veterans’ Affairs, 925 So. 2d 1149 (Fla. 4th 
DCA 2006).
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Information Disclosed

Legal Claim

The information disclosed under this section must include:  Any violation or 
suspected violation of any federal, state or local law, rule, or regulation 
committed by an employee or agent of an agency or independent contractor 
which creates and presents a substantial and specific danger to the public’s 
health, safety or welfare. § 112.3187(5)(a), Fla. Stat.

• The disclosure was: 

– of a violation or suspected violation of federal, state or local law, rule  or 
regulation

– Committed by an employee or agent of an agency or independent contractor

– Presented a substantial and specific danger to the public health, safety or 
welfare
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Information Disclosed

Other Claim

• The information disclosed under this section must include:  Any act or suspected act of gross 
mismanagement, malfeasance, misfeasance, gross waste of public funds, suspected or actual 
Medicaid fraud or abuse, or gross neglect of duty committed by an employee or agent of an 
agency or independent contractor. § 112.3187(5)(b), Fla. Stat.

• The disclosure was of an act or suspected act (subjective standard) of:

• Gross mismanagement. A continuous pattern of managerial abuses, wrongful or arbitrary and 
capricious actions, or fraudulent or criminal conduct which may have a substantial adverse 
economic impact. § 112.3187(3)(e), Fla. Stat.

• Malfeasance (commission of unlawful act).

• Misfeasance (improper performance of lawful act).

– Rosa v. Dep’t of Children & Fam., 915 So. 2d 210 (Fla. 1st DCA 2005) (reversing directed 
verdict in favor of defendant on grounds that reasonable inference could be drawn that 
letter’s “rant” describes another department employee acting negligently).

– King v. State of Fla., 650 F. Supp. 2d 1157 (N.D. Fla. 2009) (plaintiff stated a claim for 
misfeasance by alleging supervisor’s improper use of emergency dispatcher system).

• Gross waste of public funds.

• Gross neglect of duty by an employee or agent of an agency or independent contractor.
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Assistance or Participation Claims

• EMPLOYEES AND PERSONS PROTECTED.—This section protects
employees and persons … who are requested to participate in an
investigation, hearing, or other inquiry conducted by any agency or federal
government entity….

§ 112.3187(7), Fla. Stat.
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Assistance Claim Elements

• Employee is requested to participate in an investigation, hearing or 
other inquiry concerning governmental wrongdoing.

• Request is made by an appropriate “official or official entity who is 
affiliated with the violating governmental entity and has the authority 
to investigate, police, manage or otherwise remedy the violation or act 
by the violating governmental entity.”

• Employee makes disclosures of wrongdoing as defined by the Act 
during or as a result of participation.

• No signed writing is required.  

Rustowicz v. N. Broward Hosp. Dist., 174 So. 3d 414 (Fla. 4th DCA 2015); Crouch v. 
Public Serv. Comm’n, 913 So. 2d 111 (Fla. 1st DCA 2005); Burden v. City of Opa Locka,
2012 WL 4764592 (S.D. Fla. Oct. 7, 2012).
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Opposition or Objection Claims

• EMPLOYEES AND PERSONS PROTECTED.—This section protects
employees and persons … who refuse to participate in any adverse action
prohibited by this section….

§ 112.3187(7), Fla. Stat.

• No signed writing is required. Rustowicz v. N. Broward Hosp. Dist., 174 So.
3d 414 (Fla. 4th DCA 2015).
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Hotline Claims

• EMPLOYEES AND PERSONS PROTECTED.—This section protects 
employees and persons … who initiate a complaint through the whistle-
blower’s hotline or the hotline of the Medicaid Fraud Control Unit of the 
Department of Legal Affairs….

§ 112.3187(7), Fla. Stat.

• No signed writing is required. Rustowicz v. N. Broward Hosp. Dist., 174 So. 
3d 414 (Fla. 4th DCA 2015).
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Defenses

• Incarcerated Person Defense. Claim is by an incarcerated person.  §
112.3187(7), Fla. Stat.

• Wrongdoer Plaintiff Defense. Claim is by a person who committed or 
intentionally participated in committing the violation or suspected violation.  
§ 112.3187(7), Fla. Stat.

– More lenient treatment of a co-perpetrator who is of equal or greater guilt defeats the 
defense.  Martin Cnty. v. Edenfield, 609 So. 2d 27 (Fla. 1992).

• Neutral, Nonpretextual Reason Defense. Adverse action was predicated 
upon grounds other than, and would have been taken absent, the employee’s or 
person’s exercise of rights protected by this section.
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Questions?

This material is for informational purposes only.  It is not 
intended to give specific legal or risk management advice, nor 
intended to address all possible risk management exposures or 
solutions.  If you would like specific legal advice for your 
institution, you should retain the services of qualified counsel.

Nathan  “Nate” A. Adams, IV
Partner

Holland & Knight LLP

Phone: 850-425-5640
nathan.adams@hklaw.com
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TYPES AND SOURCES

OF LIABILITY

1) Federal Civil Rights Claims
� § 1981, § 1983, § 1985(3), etc.

2) Federal Statutory Claims
� Title VII, ADA, ADEA, FLSA

3) State Statutory Claims
� FCRA, Whistleblower

4) State Tort Claims
� Negligent Hiring, Negligent Retention, Assault



Federal Civil Rights Claims

� Enacted in wake of Civil War and known as 
Civil Rights Acts of 1866 and 1871

� Codified at 42 U.S.C. §§ 1981-85



COVERAGE

§ 1981

� Guarantees the “same equal rights under the 
law” to all persons “as is enjoyed by white 
citizens.”

� Amended in 1991, adding new sections: 

� Define the right to “make and enforce contracts,” 

and 

� Protection against violation of rights by 

“governmental discrimination and impairment under 

color of state law.”



COVERAGE

§ 1981

� Contract language used in employment cases –
both private and public employers.

� § 1981 applies ONLY to RACE, interpreted as 
the term was used when the statute was enacted.

� Action against state actor must be brought via §
1983 – action cannot proceed if based solely on 
§ 1981.



COVERAGE

§ 1983

� Constitution is not self-executing.  Thus…

When individuals seek to enforce Constitutional 

rights against a local gov’t, the individual generally 

must bring suit under § 1983.

� Procedural due process, equal protection, free speech, 

unreasonable search and seizure, etc.



COVERAGE

§ 1983

§ 1983 allows an action for damages against any 
person who, under color of law, subjects any 
person to a deprivation of any rights, privileges 
or immunities secured by the Constitution or the 
law of the United States.



COVERAGE

§ 1983

� To state a claim, Plaintiff must show:

1) He was deprived of a right, privilege or immunity 

secured by the Constitution or Federal law, 

2) The deprivation took place under color of law, 

and

3) The act was in furtherance of a “custom or policy”



COVERAGE

§ 1983

� “Custom or Policy”

� School Boards may only be held liable if the act taken 

constitutes a custom or policy of the School Board.

� Single instance of deprivation does not mean you’re safe.

� When action is taken by a gov’t official in whom final 

policymaking authority has been vested, action constitutes 

official policy and gov’t potentially can be held liable.



WHO CAN BE SUED?

� § 1981 
� any individual who violates the statute;

� Local gov’t, including School Boards; but,

� generally not state gov’t, unless waived 11th Amendment 
Immunity

� § 1983
� Local gov’t, including School Boards, if violation was due to 

custom or policy

� not private persons unless engaging in “state action” because 
of color of law requirement



DEFENSES

� ABSOLUTE IMMUNITY

� Available to state and local legislators and judges when sued 

for damages and, in some instances, for injunctions

� Prosecutors when sued for damages

� QUALIFIED IMMUNITY

� Available to gov’t officials in certain circumstances when 

sued in their individual capacities under sections 1981 and 

1983.

� In other words, not available in state tort lawsuit.



REMEDIES

� § 1981

� Injunctive relief, reinstatement, back pay

� Punitive damages against a public official and compensatory 

damages against both the official and the municipality

� § 1983

� Injunctive relief, reinstatement, back pay

� Punitive damages against a public official and compensatory 

against municipality and official

� Attorneys’ fees and costs



STATUTE OF LIMITATIONS

� § 1983

� Governed by same SOL as personal injury suits

� In Florida, the 4 year SOL for tort actions governs

� § 1981

� 4 year SOL applies



OTHER FEDERAL STATUTES

TITLE VII

� Applies to virtually every employer with 15 or 
more employees

� Forbids employer from using race, color, sex, 
national origin, or religion as a reason for:

� adverse action (ex. failing or refusing to hire an 

applicant; discharging an employee) 

� discriminating against or harassing an employee



COVERAGE

TITLE VII

� Race: ALL races are protected

� Sex: Generally, gender rather than 
sexual conduct.  

� Pregnancy: Prohibits discrimination 
based on pregnancy and 
abortions

� Nat’l Origin: Any ancestry or origin

� Religion: More extensive protection; 
requires accommodation 



TITLE VII

PROHIBITED ACTS

� Discrimination

� Describes any “adverse employment action” that is 

motivated by protected characteristic

� Harassment

� A type of discrimination.

� Not limited to sexual harassment.  Can be based on 

any protected characteristic.



TITLE VII

PROHIBITED ACTS

� HARASSMENT

1) Conduct that is unwelcome;

-- not solicited or invited

2) Based on a protected characteristic;

-- any protected characteristic

3) Severe and pervasive enough to alter the conditions of 

employment;

-- reasonable person standard

4) Employer is legally responsible

-- different analysis depending on harasser’s status



TITLE VII 

PROHIBITED ACTS

Harassment—Employer Responsibility

SUPERVISOR vs. CO-WORKER

� CO-WORKER = KNEW OR SHOULD HAVE 

KNOWN

� SUPERVISOR = AUTOMATICALLY LIABLE 

UNLESS…



TITLE VII

PROHIBITED ACTS

Affirmative Defense to Harassment Claim

1. Employer used reasonable care to prevent the 
harassment (policies) AND

2. Employee unreasonably failed to take 
advantage of any preventative or corrective 
opportunities



TITLE VII

PROHIBITED ACTIVITIES

� RETALIATION

� Cannot take action against an employee because:

1) He has filed a charge under Title VII; 

2) Participated in an investigation; or

3) Has opposed actions made unlawful by Title VII.



TITLE VII

WHO CAN BE HELD LIABLE?

� Any employer, including state or local gov’t with 
15+ employees for each working day in each of 
20 or more calendar weeks

� Title VII does NOT allow individual managers 
or supervisors to be held liable



TITLE VII

REMEDIES

Back pay

Front pay

Restored benefits

Reinstatement

Attorney’s fees and costs

Equitable relief

Punitive damages (NOT for Public ERs)

Jury Trial



TITLE VII

STATUTE OF LIMITATIONS

� Employee must file charge with EEOC within 
300 days

� Employee must obtain a right-to-sue

� Employee has 90 days to file suit after receiving 
notice



LILLY LEDBETTER

FAIR PAY ACT OF 2009

� Signed by President Obama in January, 2009.

� Holds that actionable discrimination may occur 
each time an employee is affected by a 
discriminatory compensation decision

� i.e., each time wages, benefits or compensation is 

paid.

� 300 days from the date of the paycheck to file a 

charge.



COVERAGE

EQUAL PAY ACT

� Requires only that workers doing “equal work” be paid 
“equal wages.”

� Applies ONLY to GENDER

� No employer shall discriminate:
� On the basis of sex;

� Within an establishment;

� For work performed under similar working conditions; and

� That requires equal skill, effort and responsibility



EXCEPTIONS

EQUAL PAY ACT

� Unequal pay is allowed when the unequal pay 
has been set pursuant to:

� A seniority system; 

� A merit system; 

� A system which measures earning by quantity or quality; 

� Any other differential based on a factor other than sex.



EQUAL PAY ACT

WHO CAN BE HELD LIABLE?

� Any employer that permits an employee to 
work, OR

� Any person acting directly or indirectly in the 
interest of such an employer.

� THUS, managers may be held individually liable.



EQUAL PAY ACT

REMEDIES

� Difference in compensation

� Liquidated damages

� Allows victim to recover an additional amount equal 

to the amount of the loss

� Attorney’s fees and costs



EQUAL PAY ACT

STATUTE OF LIMITATIONS

� Actions must be commenced within 2 years 
after cause of action accrued, or

� For willful violations, victims have 3 years to file 
suit.



ADEA

COVERAGE

� Only applies to AGE

� Protected class = 40 years old or older

� Job actions prohibited are the exact same as 
Title VII, including harassment



ADEA

EXCEPTIONS

� BFOQ, reasonably necessary to the normal 
operation of the particular business; 

� Differentiation is based on a reasonable factor 
other than age; 

� The terms of a bona fide seniority system apply; 
or

� A disparate impact arises from application of 
equal terms of a bona fide employee benefit plan 
to employees of different ages.



ADEA

WHO CAN BE HELD LIABLE?

� State or local gov’t

� Individual managers generally NOT liable

REMEDIES

� Same as Title VII, EXCEPT if the employer’s 
violation is willful, liquidated damages may be 
awarded in the amount of lost compensation



ADEA

Statute of limitations:

Different than Title VII—

� Must file a charge within 300 days with EEOC;

� BUT, unlike Title VII, no need to wait for receipt of 

a right-to-sue letter.  May file suit 60 days after a 

charge has been filed.



ADA

COVERAGE

� Prohibits employers, with 15 or more 
employees, from discriminating against qualified 
individuals with disabilities or perceived 
disabilities.
� NOTE: Title II of the ADA (public services) covers 

all employers regardless of size.

� Same actions as prohibited by Title VII
� hiring, firing, failure to promote, harassment…



ADA

COVERAGE

� An individual with a disability:

� has an impairment that substantially limits a major life 

activity; 

� has a record of such an impairment; OR

� is regarded as having such an impairment.

� “Qualified” individual means:

� A person who, with or without reasonable accommodation, 

can perform the essential functions of the job in question.



ADA

WHO CAN  BE HELD LIABLE?

� All employers with 15 or more employees

� Title II--Discrimination in the administration of 

public services--all employers may be held liable

REMEDIES

� Same as Title VII

STATUTE OF LIMITATIONS

� Same as Title VII



Americans with Disabilities Act 

Amendments Act of 2008 (ADAAA)

� Broadens the definition of “DISABILITY”:

• “Disability” defined as (i) a physical or mental 

impairment that substantially limits one or more  

major life activities; (ii) a record of such an 

impairment; or (iii) being regarded as having such 

an impairment.

• “The definition of disability…shall be construed in 

favor of broad coverage…to the maximum extent 

permitted by the terms of the ADA.”

• Became effective January 1, 2009



“Substantially Limits”

� Supreme Court had previously interpreted

“substantially limits” to mean “severely restricts.”
• Now, we look to whether an individual is able to 

perform a major life activity when compared to most 
people in the general population.
� This can be made using a “common-sense standard, 

without resorting to scientific or medical evidence.”



“Substantially Limits”

Effects of mitigating measures are no longer considered
in determining whether someone is disabled:

• Medication, medical supplies, equipment
• Appliances, low-vision devices (not ordinary eyeglasses or
contact lenses)

• Prosthetics
• Hearing aids and implantable hearing devices
• Mobility devices
• Oxygen therapy equipment and supplies
• Assistive technology
• Reasonable accommodations or auxiliary aids or services
• Learned behavioral or adaptive neurological modifications
• Surgical interventions (unless surgery permanently eliminates
an impairment)



“Substantially Limits”

� An impairment that is episodic or in remission is a 

disability if it would substantially limit a major life 

activity when active.

� EXAMPLES

• Epilepsy

• Hypertension

• Multiple Sclerosis

• Asthma

• Cancer

• Psychiatric disabilities (depression, bipolar disorder, PTSD)



“Substantially Limits”

� Examples of impairments that are usually not 

disabilities:

• Temporary, non-chronic impairments of short 

duration with little or no residual effects:

• common cold

• seasonal or common influenza

• a sprained joint

• minor and non-chronic gastrointestinal disorders

• a broken bone expected to heal completely



“Major Life Activities”

Major Life Activities – Things that most people in the 

general population can do with little or no difficulty, 

including but not limited to:

• Activities under previous definition:

� Caring for oneself, performing manual tasks, seeing, hearing, 

walking, breathing and working.

• Activities added to new definition:

� Eating, sleeping, standing, sitting, reaching, lifting, bending, 

speaking, learning, reading, concentrating, thinking, 

communicating and interacting with others.



“Major Life Activities”

� Expanded definition of “physical or mental impairment” 
also includes Major Bodily Functions:

• Functions of the immune system, special sense organs, 
and skin; normal cell growth; and digestive, 
genitourinary, bowel, bladder, neurological, brain, 
respiratory, circulatory, cardiovascular, endocrine, hemic, 
lymphatic, musculoskeletal, and reproductive functions.

• Specific examples:
� Kidney disease, cancer, epilepsy, HIV/AIDS, sickle cell 

disease, lymphedema, rheumatoid arthritis.



What This Means to You

� More employees will be covered

� More requests for accommodations

� Heightened obligation to engage in     
interactive process with employees

� Potentially, more ADA claims and lawsuits



FLSA

� Sets minimum wage and overtime for employees

� Creates categories of employees exempt from 
overtime

� Employers must not discriminate against:
� EEs who file complaints;

� EEs who cause proceedings to be instituted against 
an employer; or

� EEs who testify in any proceeding under the Act.



FLSA

WHO CAN BE SUED?

� “Employer” includes any person who acts in the 
interest of an employer to any employees of the 
employer.

� THUS, like the Equal Pay Act, individual 
managers can be held liable.



FLSA

� REMEDIES:
� Unpaid wages

� Unpaid overtime

� Liquidated damages

� Attorney’s fees and costs

� STATUTE OF LIMITATIONS:

– Like the Equal Pay Act; 2 years;

Extended to 3 for willful



FMLA COVERAGE

� Entitles eligible employees for up to 12 work 
weeks of leave during any 12 month period for:

� Birth of a son or daughter

� Placement of a child with the employee for adoption 

or foster care;

� Employee’s serious health condition; or

� Care of the employee’s spouse, son, daughter, or 

parent, if the spouse, son, daughter, or parent has a 

serious health condition.



FMLA

� WHO CAN BE SUED?

� All public agencies are considered “employers” 

under the Act. “Employer” includes any person who 

acts in the interest of an employer to any of the 

employees of such employer. (Same as FLSA).

� According to the 11th Cir., public official sued in his 

or her individual capacity is not an “employer” under 

the FMLA, thus there is no subject matter 

jurisdiction over the claim.



FMLA

� Certain special rules apply to employees of local 
educational agencies, including public school 
boards and elementary and secondary schools 
under their jurisdiction, and private elementary 
and secondary schools. 

� The special rules do not apply to other kinds of 
educational institutions, such as colleges and 
universities, trade schools, and preschools.



FMLA

� REMEDIES
(1) Lost wages, salary, benefits or other

compensation

(2) Prejudgment interest

(3) Liquidated damages equal to the sum of (1) and (2); and

(4) Fees and costs

� STATUTE OF LIMITATIONS

Like the EPA and FLSA; 2 years; Extended to 3 for 
willful



FMLA

� The special rules affect the taking of intermittent 
leave or leave on a reduced leave schedule, or 
leave near the end of an academic term 
(semester), by instructional employees. 

� Instructional employees are those whose principal 
function is to teach and instruct students in a 
class, a small group, or an individual setting. 



National Defense Authorization Act

� Went into effect January 28, 2008, amends the 
FMLA to provide 2 new leave entitlements.
� Eligible ees of covered employers to care for 

covered servicemembers  (26 WORKWEEKS)

� Any qualifying exigency arising out of the fact that a 
covered family member is on active duty or has been 
notified of an impending call to active duty.
� Short notice deployment; military events; childcare and 

school activities; financial and legal arrangements; 
counseling; rest and recuperation; post-deployment 
activities; and agreed upon activities



FLORIDA STATUTES

FLORIDA CIVIL RIGHTS ACT

� COVERAGE

� Same as Title VII, ADA and ADEA

� Race, sex, national origin, religion, disability and age 

(except not limited to 40 or older)

– EXCEPT also includes prohibition of discrimination 

based on marital status

– Applies to ERs covered by Title VII, including local 

and state governments



FCRA

� REMEDIES
� Compensatory (subject to $200,000.00 cap)

� NO PUNITIVE FOR STATE AND LOCAL GOV’T

� Attorney’s fees and costs

� Jury trial

• STATUTE OF LIMITATIONS

– 365 days to file a charge of discrimination with

FCHR; unlike Title VII which gives 300 days

– EE then has one year to file suit after the FCHR

makes a final determination

– If FCHR fails to make a determination within 180 days

employee can file suit. No early right to sue letter.



CONCLUSION

� Employment related liability of Florida local 
gov’t can be divided into four major categories:

� Federal Civil Rights Claims

� Federal Statutory Claims

� State Statutory Claims

� State Tort Claims



Erin G. Jackson

Thompson, Sizemore, Gonzalez, & Hearing, P.A.

Tampa, FL

ejackson@tsghlaw.com

(813) 273-0050



Biography: Paul Meeker was raised in Dade City, Florida, graduating with honors from Pasco Comprehensive High 

School, before moving on to graduate from the University of South Florida, with his B.A, and then, Florida State College 

of Law with his J.D., both with honors.  Paul has been actively representing the District School Board of Pasco County in 

civil litigation and administrative hearing matters. In 2011, he began to serve as assistant general counsel for the District 

School Board of Hernando County, advising the Board during public meetings and hearings. He also actively represents 

Hernando’s School District in the area of exceptional student education and other administrative matters. Paul’s litigation 

experience includes jury trial experience in circuit, appellate, and administrative Courts, as well as representation before 

the Special Masters of the Florida Senate and House of Representatives. In addition, Paul has practiced in the area of 

Exceptional Student Education (ESE) litigation, where he has final hearing/trial experience before DOAH. He has been a 

member of the Florida School Board Attorneys Association since 2005, and became Board Certified in Education Law in 

2015. 



Admitted to the Florida Bar in 1990, Dennis Alfonso has been a shareholder at McClain, 
Alfonso & Meeker, P.A. since 1995.  He practices in the area of civil litigation, and he 
serves as General Counsel for the District School Board of Pasco County, the 
Hernando County School Board, and the Clerk & Comptroller for Pasco County, Florida.  
He has a Bachelor of Arts degree in Political Science from University of South Florida, a 
Juris Doctor degree from Stetson University College of Law.  He is Board Certified in 
Education law in 2012. 

 



SOVEREIGN IMMUNITY:

PROTECTING AND PRESERVING OUR SCHOOLS

      

     PAUL M. MEEKER, ESQ. 

     McClain, Alfonso & Meeker, P.A. 

     P.O. Box 4 

     Dade City, FL  33525 

     (352) 567-5636- phone 

     (352) 567-6696- fax 

     pmeeker@mcclainalfonso.com 

     www.mcclainalfonso.com  



THE DOCTRINE OF SOVEREIGN IMMUNITY

Historical Basis:  "The King can do no wrong.“

“The doctrine of sovereign immunity, which provides that a sovereign cannot be sued 

without its own permission, has been a fundamental tenet of Anglo-American 

jurisprudence for centuries and is based on the principle that ‘the King can do no wrong.’”  
Florida Department of Health and Rehabilitative Services v. S.A.P., 835 So.2d 1091 at 1094 (Fla. 2002)(emphasis 

added)[1].

"A judicial doctrine which precludes bringing suit against the government without its 

consent.  Founded on the ancient principle that 'the King can do no wrong,' it bars holding 

the government or its political subdivisions liable for the torts of its officer or agents unless 

such immunity is expressly waived by statute. . . ." Black's Law Dictionary, Abridged Sixth Edition.

[1]See also Pereira v. State Road Department, 178 So. 2d 626 (1st DCA 1965));  Seaside Properties, Inc. v. State Road Department, 121 So.2d 204 (3d DCA 1960);  Tax 

Securities Corp. v. Security Inv. Corp., 155 So. 752 (Fla. 1934);  Hampton v. State Board of Education, 105 So. 323 (Fla. 1925). 



SOVEREIGN IMMUNITY: PROTECTING AND 

PRESERVING OUR SCHOOLS

Sovereign Immunity helps to preserve funds. 

". . . [t]he legislative purpose in enacting sovereign immunity statutes is to 

protect the public from 'profligate encroachments on the public 

treasury.'" Andrew v. Shands at Lake Shore, Inc., 970 So.2d 887 at 890 (1st DCA 2007) citing Jaar v. 

University of Miami, 474 So.2d 239 (3d DCA 1985) (emphasis added). 



SOVEREIGN IMMUNITY: THE RULE, NOT THE 

EXCEPTION

The general rule is that governmental entities are entitled to the 

protections of Sovereign Immunity. 

“In Florida, sovereign immunity is the general rule, not the exception.” Pan-

Am Tobacco v. Dept. of Corrections, 471 So.2d 4, 5 (Fla.1984).”  Financial Healthcare Associates, Inc. v Public 

Health Trust of Miami-Dade County, 488 F. Supp. 2d 1231, 1235-1236 (S.D. Florida 2007) 1235-1236 (emphasis 

added).[1]   

[1] See Also: Windham, et al. v. Florida Department of Transportation, 476 So. 2d 735 at 739 (1st DCA 1985) (“the basic principle that in Florida, 

‘sovereign immunity is the rule, rather than the exception,’ Pan-Am Tobacco Corporation, d/b/a Pan-Am Vend-Tronics v. Department of 

Corrections, 471 So.2d 4 (Fla.1984). . . .” ).



SOVEREIGN IMMUNITY: ABSOLUTE APPLICATION 

ABSENT A WAIVER

Sovereign Immunity applies unless that protection has been 
waived.

As a governmental entity, a SCHOOL BOARD’S entitlement to 
Sovereign Immunity is absolute, absent a statutory or constitutional 
waiver:  “as the supreme court said in Circuit Court of Twelfth 
Judicial Circuit v. Department of Natural Resources, 339 So.2d 1113 
(Fla.1976), the state and its agencies have absolute sovereign 
immunity absent waiver by legislative enactment or constitutional 
amendment.” Jackson v. Palm Beach County, 360 So. 2d 1 at 2 (4th DCA 1978) (emphasis added).[1]

[1] See Also:  Klonis v. State of Florida, Department of Revenue, 766 So. 2d 1186 at 1189 (1st DCA 2000)  (“The appellant rightfully concedes that 
the immunity of the State of Florida and its agencies from liability for claims arising under Florida law or common law is ‘absolute ... absent waiver 
by legislative enactment or constitutional amendment.’ See Circuit Court of Twelfth Judicial Circuit v. Department of Natural Resources, 339 So.2d 
1113, 1114 (Fla.1976); Jackson v. Palm Beach County, 360 So.2d 1 (Fla. 4th DCA 1978); Buck v. McLean, 115 So.2d 764 (Fla. 1st DCA 1959).”);  
Orlando v. Broward County, 920 So. 2d 54 ; Buck v. McLean, 115 So.2d 764 (1st DCA 1959); Prince Hall Masonic Bldg. Ass’n v. City of 
Jacksonville, 6 So. 2d 250(Fla. 1949); Suits v. Hillsborough County, 2 So.2d 353 (Fla. 1927). 



SECTION 768.28, FLORIDA STATUTES: FLORIDA'S 

QUALIFIED WAIVER OF SOVEREIGN IMMUNITY 

Florida's qualified waiver of Sovereign Immunity is contained in Section

768.28, Florida Statutes.

Florida's waiver of Sovereign Immunity is QUALIFIED and NOT ABSOLUTE.  The 

waiver is qualified in that; 

There is a waiver as to only certain types of claims;

There are certain criteria that must be fulfilled before sovereign immunity is waived; and 

When a waiver occurs, a claimant is limited in the amount of money damages available 

(absent a Legislative Claims Bill). 



SECTION 768.28, FLORIDA STATUTES: FLORIDA'S 

QUALIFIED WAIVER OF SOVEREIGN IMMUNITY 

(Cont.)

Section 768.28 (1), Florida Statutes states: 

". . . . the state, for itself and for its agencies or subdivisions, hereby waives sovereign 
immunity for liability for torts, but only to the extent specified in this act."  

". . . to recover damages in tort for money damages. . . ." (not, for example, PIP 
reimbursement); 

" . . . caused by the negligent or wrongful act . . . of any employee . . . while acting 
within the scope of the employee's office . . . .“

". . . under circumstances in which the state . . . if a private person, would be liable . . 
. .“

" . . . subject to the limitations specified in this act."



THE QUALIFIED NATURE OF A WAIVER OF 

SOVEREIGN IMMUNITY:

A Plaintiff is restricted by the terms and conditions of Florida's qualified 

waiver of Sovereign Immunity.

“It is elementary that the State is a sovereign and cannot be sued without its 

consent. If such immunity from suit is waived suit must be brought under 

terms and conditions specified in such consent or in the waiver of its 

immunity from suit or liability.” Valdez v. State Road Department, 189 So.2d 823 at 824 (2d 

DCA 1966) (emphasis added). 



PRESERVATION BY PROTECTING "GOOD" AGENTS 

AND EMPLOYEES

Not only does Sovereign Immunity preserve our schools by protecting 

funds, it also protects employees of the School Boards, thereby 

promoting the orderly administration of operations.

It is this protection, which allows employees to perform their duties in 

good faith, without fear of being sued for a negligent act or omission.



PRESERVATION BY PROTECTING "GOOD" AGENTS 

AND EMPLOYEES (Cont.)

Section 768.28(9)(a), Florida Statutes:

No officer, employee, or agent of the state or of any of its subdivisions shall be held 
personally liable in tort or named as a party defendant in any action for any injury or 
damage suffered as a result of any act, event, or omission of action in the scope of her or his 
employment or function, unless such officer, employee, or agent acted in bad faith or 
with malicious purpose or in a manner exhibiting wanton and willful disregard of 
human rights, safety, or property. . . . . The exclusive remedy for injury or damage 
suffered as a result of an act, event, or omission of an officer, employee, or agent of the 
state or any of its subdivisions or constitutional officers shall be by action against the 
governmental entity. . . unless such act or omission was committed in bad faith or with 
malicious purpose or in a manner exhibiting wanton and willful disregard of human rights, 
safety, or property. The state or its subdivisions shall not be liable in tort for the acts or 
omissions of an officer, employee, or agent committed while acting outside the course 
and scope of her or his employment or committed in bad faith or with malicious 
purpose or in a manner exhibiting wanton and willful disregard of human rights, 
safety, or property.



PRESERVATION BY PROTECTING "GOOD" AGENTS 

AND EMPLOYEES (Cont.)

What Section 768.28(9)(a), Florida Statutes means: 

In essence, if a governmental employee/agent negligently causes injury to another 

person while performing their job duties, then it is the governmental entity, not the 

individual employee that is liable. 

However, if the employee is acting in "bad faith", or not acting within the course 

and scope of their employment, then it is the employee/agent that is liable, not the 

governmental entity. 



PRESERVATION-THE PURPOSE OF SECTION 768.28, 

FLORIDA STATUTES, AND THE QUALIFIED WAIVER 

OF SOVEREIGN IMMUNITY

"Sovereign immunity flows from public policy considerations that are centered 

upon protection of the public treasury from inflated depletions and, secondly, 

principles relating to the administration of government functions in an orderly 

fashion.  Our legislature has determined and declared the public policy of this state 

in favor of permitting injured citizens to recover damages over the sovereign 

interest of possessing absolute immunity."  Florida Department of Health and Rehabilitative 

Services v. S.A.P., 835 So.2d 1091 (Fla. 2002)(emphasis added).  

What it means:  Section 768.28, Florida Statutes was created to provide citizens with some, although limited, recourse 

against governmental entities.  The limited recourse preserves the operation of governmental entitles, while providing 

citizens with at least some amount of compensation for damages.  



PRESERVATION-THE PURPOSE OF SECTION 768.28, 

FLORIDA STATUTES, AND THE QUALIFIED WAIVER 

OF SOVEREIGN IMMUNITY (Cont.)

"The purpose of the qualified immunity granted to state actors in section 768.28(9) is to 

'immunize public employees from liability for ordinary negligence, while providing 

injured claimants a remedy against governmental entities through the waiver of sovereign 

immunity.  This . . . promote[s] vigorous performance of duties by government 

employees, free from the fear of negligence actions, while at the same time providing 

redress through governmental assumption of liability to persons injured by the ordinary 

negligence of government employees.' [citations omitted] . . . Granting public employees 

qualified immunity serves the public interest by allowing those employees to act with 

independence and without fear of consequences. [citations omitted]."   Lemay v. Kondrk, 860 

So.2d 1022 at 1123 (5th DCA 2003).  

What it means:  Section 768.28, Florida Statutes preserves and promotes governmental functions by 

protecting governmental employees from the constant fear of being personally sued for performing their 

duties.  



PRESERVATION OF FUNDS:  LIMITATION ON 

COLLECTABLE DAMAGES

 Section 768.28(5), Florida Statutes limits the amount of damages that a 

governmental entity is liable for to $200,000.00 per person $300,000.00 

per event:  

“Neither the state nor its agencies or subdivisions shall be liable to pay a 

claim or a judgment by any one person which exceeds the sum of $200,000 or

any claim or judgment, or portions thereof, which, when totaled with all other 

claims or judgments paid by the state or its agencies or subdivisions arising 

out of the same incident or occurrence, exceeds the sum of $300,000.”  Section

768.28(5), Florida Statutes (emphasis added).



PRESERVATION OF FUNDS:  LIMITATION ON 

COLLECTABLE DAMAGES (Cont.):

Exceptions: 

A governmental entity MAY choose to settle a claim over and above the 

$200/300,000 liability limits to the extent that it has insurance:

"Notwithstanding the limited waiver of sovereign immunity provided herein, 

the state or an agency or subdivision thereof may agree, within the limits of 

insurance coverage provided, to settle a claim made or a judgment rendered 

against it without further action by the Legislature." Section 768.28(5), 

Florida Statutes.



PRESERVATION OF FUNDS:  LIMITATION ON 

COLLECTABLE DAMAGES (Cont.) 

Exceptions (Cont.): 

A Claimant/Plaintiff may seek payment of a claim in excess of the 

$200/300,000 liability limits by going through the Claims Bill Process:   

". . . that portion of the judgment that exceeds these amounts may be reported 

to the Legislature, but may be paid in part or in whole only by further act of 

the Legislature."  Section 768.28(5), Florida Statutes.



THE PURPOSE OF SECTION 768.28, FLORIDA 

STATUTES IS NOT TO PERMIT NEW CAUSES OF 

ACTION

Sovereign Immunity, and Florida's QUALIFIED waiver of Sovereign 

Immunity (contained in Section 768.28, Florida Statutes) preserves 

School Board by limiting the kinds of actions which may be brought 

against a governmental entity.  

"The sole purpose for the enactment of section 768.28 was to waive sovereign 

immunity for breaches of common law torts. [citations omitted]" Bifulco v. 

Patient Business & Financial Services, 39 So.3d 1255 at 1257 (Fla. 2010)(emphasis added).

What it means:  The waiver of Sovereign Immunity as contained in 

Section 768.28, Florida Statutes is limited in scope to tort claims. 

Example, Section 768.28, Florida Statutes is not a waiver of Sovereign 

Immunity for other matters-- such a PIP reimbursement.  



A WAIVER OF SOVEREIGN IMMUNITY MUST BE 

CLEAR AND UNEQUIVOCAL

Courts have limited actions against governmental entities by requiring 

that a statute that allegedly waives Sovereign Immunity: 

1. Be interpreted in such a manner that would promote the application of 

Sovereign Immunity; and 

2. Do so CLEARLY and UNEQUIVOCALLY, without need for implication or 

inference.



A WAIVER OF SOVEREIGN IMMUNITY MUST BE 

CLEAR AND UNEQUIVOCAL (Cont.) 

Section 768.28, Florida Statutes, is to be strictly construed in favor of a 

SCHOOL BOARD in such a way as to effectuate the protections of 

Sovereign Immunity:   

“The doctrine of the nonsuability of the State rests on public policy and 

should be liberally construed to effectuate the purpose for which it was 

designed.” State Road Department of Florida v. Tharp, 146 Fla. 745 at 747 (Fla. 1941) (emphasis added).   

“Statutes purporting to waive sovereign immunity are strictly construed 

in favor of the State, and must be clear and unequivocal.” City of Gainesville v. 

State of Florida, Department of Transportation, 920 So.2d 53 (1st DCA 2005). (emphasis added). 



A WAIVER OF SOVEREIGN IMMUNITY MUST BE 

CLEAR AND UNEQUIVOCAL (Cont.):

“Inasmuch as immunity of the state and its agencies is an aspect of 

sovereignty, the courts have consistently held that statutes purporting to 

waive the sovereign immunity must be clear and unequivocal. Waiver

will not be reached as a product of inference or implication. The so-

called ‘waiver of immunity statutes' are to be strictly construed.”  
Sprangler v. Florida State Turnpike Authority, et al., 106 So. 2d 421 at 424 (Fla. 1958) (emphasis added). 

“Although Article X, Section 13 of the Florida Constitution provides that 

the legislature may waive the state's immunity from suit ‘the courts have 

consistently held that statutes purporting to waive the sovereign 

immunity must be clear and unequivocal (and that) (w)aiver will not 

be reached as a product of inference or implication.’ Spangler v. Florida State 

Turnpike Authority, 106 So.2d 421, 424 (Fla.1958).”  Id. at 1157 (emphasis added). 



TERMS & CONDITIONS- THE PRE-SUIT NOTICE 

REQUIREMENT OF SECTION 768.28(6), FLORIDA 

STATUTES

The "Pre-Suit Notice" requirement is an example of one of the terms and 

conditions of the Qualified Waiver of Sovereign Immunity. 

Section 768.26(6)(a), Florida Statutes reads:

"An action may not be instituted on a claim against the state or one of its 

agencies or subdivisions unless the claimant presents the claim in writing to 

the appropriate agency, and also . . . presents such claim in writing to the 

Department of Financial Services, within 3 years after such claim accrues 

and the Department of Financial Services or the appropriate agency denies

the claim in writing . . . ." 



TERMS & CONDITIONS- THE PRE-SUIT NOTICE 

REQUIREMENT OF SECTION 768.28(6), FLORIDA 

STATUTES (Cont.)

"Easy 3-Step Process" for Pre-Suit Notice:  

“First, the claimant must present the claim to the agency in writing.  

Second, the claimant must present the claim to the Department in writing.  

Third, the claim proffered to the Department must be presented within 

three years after it accrues and the agency or the Department denies the 

claim in writing.” Menendez v. North Broward Hospital District, 537 So. 2d 89, 91 (Fla. 1988) (emphasis 

added).



TERMS & CONDITIONS- THE PURPOSE AND EFFECTS 

OF THE PRE-SUIT NOTICE REQUIREMENT

"'[T]he purpose of the notice requirement is to provide the State and its 

agencies sufficient notice of claims filed against then and time to 

investigate and respond to those claims.' [citations omitted]"  Vargas v. City of 

Fort Myers, 137 So.3d 1031 at 1033 (2d DCA 2014) (emphasis added).

Beneficial “SIDE EFFECT”- When a Claimant fails to timely comply 

with the "pre-suit notice" requirement, the Claimant's right to bring an 

action is forfeited. 

Reason:  Failure to comply with the TERMS & CONDITIONS of the 

Qualified Waiver of Sovereign Immunity.  



TERMS & CONDITIONS- STRICT COMPLIANCE AND 

THE PRE-SUIT NOTICE REQUIREMENT

Sovereign Immunity is waived only to the extent that the TERMS and 

CONDITIONS of Section 768.28, Florida Statutes are met.  

The Section 768.28(6), pre-suit notice requirement is a part of the waiver of 

sovereign immunity, which must be strictly construed, and strictly complied

with. 

“Section 768.28(6), Florida Statutes, is part of a statutory waiver of sovereign 

immunity, and therefore, strict compliance is required.” Broward County School Board v. 

Joseph, 756 So. 2d 1077, 1078 (4th DCA 2000)(emphasis added);  

“. . . the language in section 768.28(6) is clear and must be strictly construed

‘[b]ecause this subsection is part of the statutory waiver of sovereign immunity. . . .’”
Hamide v. State Department of Corrections, 584 So.2d 136, 137 (1st DCA 1991)(emphasis added);  



TERMS & CONDITIONS- STRICT COMPLIANCE AND 

THE PRE-SUIT NOTICE REQUIREMENT (Cont.)

“. . . this statute [Section 768.28(6)] expressly precludes the action unless 

a written claim is first presented to the appropriate agency and the 

Department of Insurance.”. . .   “And as an aspect of the sovereign 

immunity waiver, the section 768.28(6)(a) notice provision is strictly 

construed, with strict compliance being required.”  Maynard v. Department of 

Corrections, 864 So. 2d 1232, 1233 (1st DCA 2004);

See eg., Morhaim v. State Department of Transportation, 737 So.2d 1234 (3d DCA 1999);  Osten v. City of Homestead, 757 So. 2d 1243, 

1244 (Fla. 3d DCA 2000);  Menendez v. North Broward Hosp. Dist., 537 So. 2d 89 (Fla. 1988); Levine v. Dade County Sch. Bd., 442 So.2d 

210 (Fla. 1983); Paviloni v. Bird, 769 So.2d 410, 412 (5th DCA 2000).  



TERMS & CONDITIONS- FAILURE TO COMPLY WITH 

THE PRE-SUIT NOTICE REQUIREMENT

A Claimant needs to provide proper pre-suit notice within three (3) years of the 

time in which the Plaintiff was injured.  

Failure to strictly comply with the condition means that Sovereign Immunity is not 

waived, and the Claimant's claim must fail.  

“Under section 768.28(6), not only must notice be given before a suit may be 

maintained, but also the complaint must contain an allegation of such notice. [citation 

omitted]  Where the time for such notice has expired so that it is apparent that the 

plaintiff cannot fulfill the requirement, the trial court has no alternative but to 

dismiss the complaint with prejudice.”  Levine v. Dade County School Board,442 So.2d 210 (Fla. 

1983)(emphasis added);

“Given Maggio’s failure to comply with those requirements, and due to the passage of 

time and her inability to now comply, the trial court correctly dismissed her claim 

with prejudice.”  Maggio v. Department of Labor and Employment Security, 869 So.2d 690, 692 (Fla. 2d 

DCA 2004)(emphasis added).  



TERMS & CONDITIONS- FAILURE TO COMPLY WITH 

THE PRE-SUIT NOTICE REQUIREMENT (Cont.)

"Failure to provide notice to the Department of Insurance is fatal to 

Joseph’s claim because he can never satisfy the conditions precedent 

to filing suit against the School Board." Broward County School Board v. Joseph, 756 So. 2d 

1077, 1078 (Fla. 4th DCA 2000)(emphasis added);

See eg. Wagatha v. City of Satellite Beach, 865 So. 2d 620 (Fla. 5th DCA 2004); Menendez v. North Broward Hospital District, 537 So. 2d 89 (Fla. 

1988); Wright v. Polk County Public Health Unit, 601 So.2d 1318 (Fla. 2d DCA 1992); Burkett v. Calhoun County, 441 So. 2d 1108 (Fla. 1st DCA 

1983); Calero v. Metropolitan Dade County, 787 So.2d 911 (Fla. 3d DCA 2001); Wall v. Palm Beach County, 743 So. 2d 44 (Fla. 4th DCA 1999); 

Motor v. Citrus County School Board, 856 So. 2d 1054 (Fla. 5th DCA 2003); Lopez v. Prager, 625 So.2d 1240 (Fla. 3d DCA 1993); LaRiviere v. 

South Broward Hospital District, 2004 WL 2952738 (4th DCA 2004)).



TERMS & CONDITIONS- "STRICT" MEANS "STRICT", 

NOT SUBSTANTIAL 

In most cases, the Department of Financial Services has little to nothing to 

do with litigation against a governmental entity.  As such, parties will 

argue that substantial compliance concerning pre-suit notice to the 

Department is sufficient.  

Florida case law does not permit substantial compliance.  It is extremely 

clear that the pre-suit notice requirement of Section 768.28(6), Florida 

Statutes, is a waiver of sovereign immunity, and as such, strict compliance 

with that statute is required.



TERMS & CONDITIONS- "STRICT" MEANS "STRICT", 

NOT SUBSTANTIAL (Cont.)

In Levine v. Dade County School Board,442 So.2d 210 (Fla. 1983) the 
issue was:  “May a plaintiff maintain an action to recover damages 
from a state agency or subdivision, pursuant to section 768.28(6), 
Florida Statutes (1977), if he notified the appropriate agency but failed 
to present a written notice of claim to the Department of Insurance, which 
has no interest or role in the proceedings other than to report claims to the 
legislature, and no prejudice resulted?”  Id. at 212.

The Court held that “We are compelled to answer the question in the 
negative and approve the decision of the district court of appeal.”  Id. at 

212.

In essence, STRICT means STRICT, even if it appears to be form over 
substance, a Plaintiff must strictly comply with the terms and conditions of 
Section 768.28, Florida Statutes.



TERMS & CONDITIONS- PRE-SUIT NOTICE AND 

ABATEMENT

Abatement-  When a Court temporarily suspends an action, usually to 

permit a precondition to be met or other event to occur.  

If a Plaintiff prematurely files suit, before providing the requisite pre-suit 

notice, a Court should abate (suspend) the action until the Plaintiff fulfills 

the pre-suit notice requirement.  



TERMS & CONDITIONS- PRE-SUIT NOTICE AND 

ABATEMENT (Cont.)

However, if the time for providing the pre-suit notice has expired, then 
abatement is not an option. 

“Appellant requests of this court, that in the event that it affirms the judgment appealed 
from, it do so with instructions that the cause stand abated so that written notice may be 
properly given to the county and the cause of action revived.  Since the time for the 
performance of the mandatory conditions precedent has elapsed, this court is 
without authority to order that the proceeding be abated. . . . This is in accord with 
the general rule that abatement of an action is proper only where the cause of action is 
not extinguished and this capable of revival.” Dukanauskas v. Metropolitan Dade County,
378 So.2d 74, 76 (Fla. 3rd DCA 1979)(emphasis added); 

“If the limitations period has expired the trial court lacks the authority to abate a 
premature complaint even if, but for the prefiling notice requirements, that 
complaint would otherwise have been timely.” Lynn v. Miller, 498 So. 2d 1011, 1012 (Fla. 2d 
DCA 1986) (emphasis added);



TERMS & CONDITIONS- PRE-SUIT NOTICE AND 

ABATEMENT (Cont.)

“Because sovereign immunity is waived only to the extent specified in 

section 768.28, once the limitation period expires, plaintiff looses the 

opportunity to provide the omitted requirements.  [citations omitted]  

Once the limitations period has expired, the trial court lacks 

authority to abate the action; an action may be abated ‘only where the 

cause of action is not extinguished and thus capable of revival.’ Dukanauskas,

378 So.2d at 76; see Levine.” Public Health Trust of Dade County v. Knuck, 495 So.2d 834, 836 (3d DCA 

1986);

“By the time the dismissal was entered, the limitations period for 

providing such notice had expired.  Thus, dismissal with prejudice was 

proper since appellant was unable to furnish the required notice and 

amend his complaint to allege compliance with section 768.28(6).” Halpin v. 

Short, 490 So. 2d 1271 (2d DCA 1986).  



ESTOPPEL AND WAIVER- LOOSING THE RIGHT TO 

RELY ON THE TERMS & CONDITIONS OF SECTION

768.28

Estoppel- "A principal that provides that an individual is barred from denying or 

alleging a certain fact or state of facts because of that individual's previous 

conduct, allegation, or denial."  Black's Law Dictionary, Abridged Sixth Edition.

A governmental agency can waive its entitlement to receive pre-suit notice 

requirement: 

By engaging in litigation and receiving "notice" through discovery;  

By receiving notice through an insurer/adjuster; 

By failing to properly allege failure to provide pre-suit notice as an affirmative defense.  

NOTE- Seems contradictory.  First, Courts say that a claimant must "strictly 

comply" with the terms & conditions of Section 768.28, but when estoppel and 

waiver apply, the claimant can still proceed without meeting the terms & 

conditions of Section 768.28.



ESTOPPEL AND WAIVER- LOOSING THE RIGHT TO 

RELY ON THE TERMS & CONDITIONS OF SECTION 

768.29

Despite a governmental entity's ability to waive the legal defense of "pre-
suit notice" for itself, the Florida Supreme Court has shown that a 
governmental agency can not waive the legal defense of failure to 
provide pre-suit notice as to the Department of Financial Services.

“However, we are unable to find any authority for the agency to waive 
notice to the Department as mandated by the legislature.  Accordingly we 
feel compelled to affirm the order of the trial court dismissing appellants’ 
amended complaint.” Menendez v. North Broward Hospital District, 515 So. 2d 1377 (4th

DCA 1987) (emphasis added).  

“. . . whether the defense of failure to give notice to the Department of 
Insurance (Department), under subsection 768.28(6), Florida Statutes 
(1977), can be waived by the conduct of the defending agency.” . . . “We 
conclude that under the facts presented here it cannot.” Menendez v. North Broward 
Hospital District, 537 So. 2d 89, 90 (Fla. 1988).(emphasis added). 



ESTOPPEL AND WAIVER- LOOSING THE RIGHT TO 

RELY ON THE TERMS & CONDITIONS OF SECTION 

768.29 (Cont.)

“Appellants complain that because the county neglected to state its 

defense of lack of notice to the Department in specific terms pursuant to 

Florida Rule of Civil Procedure 1.120(c), it waived any reliance thereon.” 

Id.  The Court held: “While the county may waive the requirement of 

notice to itself, an agency may not waive notice to the Department.”

Wall v. Palm Beach County, 743 So. 2d 44 (4th DCA 1999) (emphasis added).



CLAIMS BILL:  WHAT IS IT?

"A claim bill, sometimes called a relief act, is a bill that compensates a particular 

individual or entity for injuries or losses occasioned by the negligence or error of a 

public officer or agency even though the public officer or agency involved may be 

immune from suit.  Majority approval in both chambers of the Legislature is 

required for passage." Legislative Claim Bill Manual, Revised 2009-2010, Page 2. 

In short, it is a process by which an injured party can seek redress against a 

governmental entity by seeking that the Florida Legislature pass a special/local 

claims bill (essentially a law) wherein the subject governmental entity is required 

to compensate the injured party for an amount that exceeds the $200/300,000 

statutory limits.  



CLAIMS BILL PROCESS

The Claimant/Plaintiff has to:  

find a member of the Senate or the House to sponsor the claims bill;  

meet certain technical requirements concerning notice and filing deadlines;

present a packet of information to the Special Masters for the House and the Senate; 

and

attend a joint "bench" trial, which is conducted by the special masters from both the 

Senate and the House.  

NOTE:

 When a Claimant/Plaintiff seeks a claims bill, they are completely relying on the 

"grace" of the Legislature.  No one is entitled to a claims bill. 

The "Rules of Civil Procedure" do not apply at the "bench" trial before the Special 

Masters.

The result, is that evidence of a Claimant/Plaintiff's unrelated conduct (ie., facebook 

comments, drug use, criminal history, etc.) is admissible, and taken into account by the 

Legislature.



CLAIMS BILL PROCESS: CHARACTER COUNTS!

Arrest Records- 

Claimant was arrested for counts of Tampering with Witness by Intimidation 

and Threatening a victim, witness, or informant. 

Facebook- 

RANTS:  With the usage of expletives concerning the Republican majority in 

the Legislature, Claimant explained how a Claims Bill would not get passed. 

GAMES- “Pot Farm”- Claimant, who said they were no longer able to play 

video games had hundreds of references to a “Pot Farm” game, which he 

appeared to play quite frequently. 



CLAIMS BILLS: TRIAL NOT NECESSARY

Claimants have the right to avoid trial, and go directly to the Legislature 

to seek redress:  

"Initially, we agree with the Department of Transportation's assertion that a

judgment in this case was not a prerequisite to Gerard's filing a claims bill in 

the legislature.“  Gerard v. Dept. of Transportation, 472 So.2d 1170, 1172 (Fla. 1985) (emphasis added).



CLAIMS BILLS: TRIAL NOT NECESSARY (Cont.)

Even after the risks and costs associated with Trial, a plaintiff is not guaranteed a 

favorable result from the Legislature:  

"We therefore hold that Gerard is entitled to proceed in the trial court against the 

Department of Transportation. We note, however, that he assumes certain risks if he 

elects to proceed. A costly trial may result in a judgment of no liability against the 

Department and the assessment of court costs. It is also possible that a trial may result 

in a judgment for less than the settlement amount. In that event, Gerard would not be 

able to seek a claims bill. Even if he is able to obtain a judgment against the 

Department of Transportation in excess of the settlement amount and goes to the 

legislature to seek a claims bill with the judgment in hand, this does not mean that the 

liability of the Department has been conclusively established. The legislature will still 

conduct its own independent hearing to determine whether public funds should be 

expended, much like a non-jury trial. After all this, the legislature, in its 

discretion, may still decline to grant him any relief." Gerard v. Dept. of Transportation, 472 

So.2d 1170, 1173 (Fla. 1985) (emphasis added).  



CLAIMS BILLS PASSAGE RATE (2009-2013)

TOTAL BILLS:     173 

TOTAL BILLS PASSED:    19 

TOTAL BILL PASSAGE RATE:    10.98% 

CONTESTED BILLS PASSED:    2 

• 2011:  Isham v. City of Ft. Lauderdale- wrongful death caused by city police MVA.  Judgement of $1.4 million.  No stipulation-  Legislature found 

city had sufficient funds- passed claims bill.  (CONTESTED). 

• 2012:  Edwards v. Lee Memorial Health System and Lee County- Newborn suffered brain damage due to medical negligence.  $28 million verdict.  

Contested $15 million claims bill passed.  (CONTESTED) 

CONTESTED BILL PASSAGE RATE OF TOTAL BILLS:  1.15% 

AVERAGE AWARD OF THE 19 BILLS PASSED:  $3,260,526.00 



SOVEREIGN IMMUNITY AND PIP REIMBURSEMENT

Case Study: 

IN THE COUNTY COURT IN AND FOR PASCO COUNTY, FLORIDA 

PROGRESSIVE AMERICAN INSURANCE 

CO., as insurer of MICHELLE FIUMARA and  

PETER FIUMARA 

 Plaintiff,   Case No.:  51 2008 SC 0074 ES 

vs.

PASCO COUNTY SCHOOL BOARD, 

 Defendant. 

___________________________________________/  



SOVEREIGN IMMUNITY AND PIP REIMBURSEMENT 

(Cont.)

PIP Insurer's Argument:  

Section 627.732(3)(b), Florida Statutes, was amended to include a school bus within the definition 

of "commercial motor vehicle."  

Section 627.7405, Florida Statutes  permits a PIP insurer to seek reimbursement from the owner of a 

"commercial motor vehicle."  

PIP Insurer's Conclusion:  Since a school bus is a commercial vehicle owned by a School Board, the 

PIP insurer is entitled to seek reimbursement from a School Board.  



SOVEREIGN IMMUNITY AND PIP REIMBURSEMENT 

(Cont.)

School Board Litigation Tactic- File a Motion to Dismiss 
with Prejudice based on Sovereign Immunity.  

School Board Arguments:

Cannot sue a sovereign without its permission:   
“. . . a sovereign cannot be sued without its own permission. . . .”  
Florida Department of Health and Rehabilitative Services v. S.A.P., 835 So.2d 1091 at 1094 (Fla. 
2002) (emphasis added). 

Sovereign Immunity is the rule:   
". . . sovereign immunity is the general rule, not the exception.”  
Financial Healthcare Associates, Inc. v Public Health Trust of Miami-Dade County, 488 F. Supp. 

2d 1231, 1235-1236 (S.D. Florida 2007)(emphasis added).



SOVEREIGN IMMUNITY AND PIP REIMBURSEMENT 

(Cont.)

School Board Arguments (cont.):  

Waiver of Sovereign Immunity is required:   

" . . . the state and its agencies have absolute sovereign immunity absent waiver by 

legislative enactment or constitutional amendment.”  Jackson v. Palm Beach County,

360 So. 2d 1 at 2 (4th DCA 1978) (emphasis added). 

Waiver must be clear and cannot be a product of inference: 

“Inasmuch as immunity of the state and its agencies is an aspect of sovereignty, the 

courts have consistently held that statutes purporting to waive the sovereign 

immunity must be clear and unequivocal. Waiver will not be reached as a product 

of inference or implication. The so-called ‘waiver of immunity statutes' are to be

strictly construed.”  Sprangler v. Florida State Turnpike Authority, et al., 106 So. 2d 421 at 424 (Fla. 1958) 

(emphasis added). 



SOVEREIGN IMMUNITY AND PIP REIMBURSEMENT 

(Cont.)

School Board Arguments (cont.): 

Courts are to interpret statutes in such manner that will effectuate 

immunity:   

“The doctrine of the nonsuability of the State rests on public policy and 

should be liberally construed to effectuate the purpose for which it was 

designed.” State Road Department of Florida v. Tharp, 146 Fla. 745 at 747 (Fla. 1941) (emphasis added). 



SOVEREIGN IMMUNITY AND PIP REIMBURSEMENT 

(Cont.)

School Board Arguments (cont.):  

The fact that a governmental entity fits into a particular group or class of people for which a 

statute may create liability does not affect the governmental entity's entitlement to Sovereign 

Immunity: 

“In essence, the City argues that, since DOT is a person within the meaning of chapter 180, 

Florida Statutes, sovereign immunity is waived. . . . The City's argument is without merit.”  
City of Gainesville v. State of Florida, Department of Transportation, 920 So.2d 53-54 (1st DCA 2005)(emphasis 

added).

“Statutes purporting to waive sovereign immunity are strictly construed in favor of the State, 

and must be clear and unequivocal.” City of Gainesville v. State of Florida, Department of Transportation,

920 So.2d 53-54 (1st DCA 2005)(emphasis added). 



SOVEREIGN IMMUNITY AND PIP REIMBURSEMENT 

(Cont.)

School Board Arguments (cont.):  

Use of the Legislative History: 

The Bill Analysis & Economic Impact Statement was utilized to 

demonstrate:

• That a Waiver of Sovereign Immunity was not contemplated with regards to the 

amendments to Sections 627.732 and 627.733, Florida Statutes; and 

• In fact, the Legislative History indicated that the intended impact was to reduce 

financial obligations of School Boards:  "The bill reduces the potential 

obligations of school boards . . . ." Chapter 97-84 (House Bill No. 9), House of 

Representatives Committee on Financial Services Bill Analysis & Economic 

Impact Statement (2/4/1997)(emphasis added). 



SOVEREIGN IMMUNITY AND PIP REIMBURSEMENT 

(Cont.)

Conclusion:

Section 627.7405, Florida Statutes, does not contain a clear and unequivocal 

waiver of Sovereign Immunity, and without such a waiver, Sovereign 

Immunity protects School Board's from the reimbursement attempts of a PIP 

Insurer.  



PARTING NOTES:

I would be happy to share a copy of my Motion, Memorandum of Law, 

and a favorable Order concerning the PIP Reimbursement Issue.   

For copies, please contact me at:  pmeeker@mcclainalfonso.com

I thank you for your time and attention. 

Have a great day!



Youndy Cook 

Qualified Immunity; Post-Secondary 
Governance; Employee Due 

Process and First Amendment 
Youndy.Cook@ucf.edu 

(407) 823-2482 
(407) 882-0160 * 



BIO FOR SARAH HARLEY BOLINDER 

Sarah Harley Bolinder joined The Florida Bar as the Assistant Director of the Henry 

Latimer Center for Professionalism in February 2015. Ms. Bolinder is a United 

States Navy veteran who was born and raised in the Tallahassee area. 

Prior to joining The Florida Bar, Ms. Bolinder served as a senior law clerk for Judge 

James Wolf of the First District Court of Appeal for over seven years. Following 

her stint as a law clerk, Ms. Bolinder litigated in the areas of bankruptcy, 

foreclosure and real property. In addition, she is the co-author of The 

Effectiveness of Home Rule: A Preemption and Conflict Analysis, published in the 

Florida Bar Journal in June 2009. 

As a double Seminole, Ms. Bolinder earned her Juris Doctor from the Florida State 

University of College of Law with High Honors as well as her Bachelor of Arts in 

International Affairs from the Social Sciences Department at Florida State 

University. 
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PROFESSIONALISM MATTERS



L E A R N I N G  

O B J E C T I V E S



Define Professionalism

Look at How 
Professionalism is Regulated

Identify Why Professionalism 
Matters





Character

Competence

Civility 

Commitment





THE 
CIVILITY 
PLEDGE

. . . to opposing 

parties and their 

counsel, I pledge 

fairness, integrity, 

and civility, not only 

in court, but also in 

all written and oral 

communications . . .



“Wow, you are 

delusional!! What kind of 

drugs are you on??? I can 

handle anything a little 

punk like you can dish 

out . . . otherwise, go back 

to your single wide 

trailer in the dumps of 

Pennsylvania and get a 

life!!”





REGULATING 

PROFESSIONALISM

• ACAP

• Rules Regulating the Florida Bar

• Cases

• SC13-688

• Professionalism Expectations



ATTORNEY CONSUMER ASSISTANCE 

PROGRAM (ACAP)

Complaint Assessment
Investigation 

& Action
Disposition



RULE 4-8.4 
MISCONDUCT

(d) engage in conduct 

in connection with 

the practice of law 

that is prejudicial to 

the administration 

of justice…



RULE 3-4.3 
MISCONDUCT 
AND MINOR 
MISCONDUCT

The commission by a 

lawyer of any act that is 

unlawful or contrary to 

honesty and justice

whether the act is 

committed in the course 

of the attorney's relations 

as an attorney or 

otherwise…



RULE 3-3.5 
IMPARTIALITY AND 
DECORUM OF THE 
TRIBUNAL

A lawyer shall not 

engage in conduct 

intended to 

disrupt a tribunal.



THE FLORIDA BAR V. RATINER



THE FLORIDA BAR V. NORKIN



Supreme Court of Florida

No. SC13-688

IN RE: CODE FOR RESOLVING

PROFESSIONALISM COMPLAINTS

[June 6, 2013]
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P R O F E S S I O N A L I S M

M AT T E R S  
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W H AT  D O  W E  D O  

A B O U T  I T ?



Soft Skills



PROFESSIONALISM

MATTERS!

CLE COURSE # 1601472M 

.5 CREDIT - GENERAL OR 

PROFESSIONALISM


	Table of Contents
	1) Oscar Soto Bio
	1) Educational Facilities PowerPoint
	2) Mindy McNichols Bio
	2) Educational Choices PowerPoint
	3) Nathan Adams Bio
	3) Whistleblower PowerPoint
	4) Erin Jackson Bio
	4) Employment Law PowerPoint
	5) Paul Meeker Bio
	6) Sarah Bolinder Bio
	6) Professionalism - Florida Bar Rules PowerPoint

